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CONSTITUTIONAL LIMITATIONS AS AFFECTING THE 
VALIDITY OF TREATIES 


J. F. NortHEey* 


HE constitutions of many states impose limitations on the power of the 

executive to enter into or implement treaties. In some cases, the con- 
stitution sets out rules governing the procedure by which treaties are to be 
made and in others there are provisions as to the content of treaties and 
the steps that must be taken before they can be carried into effect. As we 
shall see, the distinction between limitations on the power to make treaties 
and other constitutional limitations is of fundamental importance. We are 
here concerned, not with the effect of constitutional limitations in municipal 
law, but with their effect in public international law. This distinction, too, 
is of special significance and has been recognized by the courts.’ A consti- 
tutional limitation may be regarded as effective in municipal law, that is, 
the courts of the country concerned will declare the treaty to be nugatory 
because the constitution has not been complied with, when in international 
law the state concerned is bound by the treaty. We use the word “treaty” 
throughout this article as meaning “any agreement between two or more 
sovereign States.”* Although it is recognized in international law that a 
variety of names may be applied to an international agreement, for example, 
exchange of notes, modus vivendi, protocol, and so on, the name is of little 
significance as there is no difference in the binding force of any international 
agreement that has come into force. 

The treaty-making procedures of states are similar, but such differences 
as do exist may well be decisive in determining the effectiveness in inter- 
national law of any constitutional limitation on the treaty-making power. 
In countries within the British Commonwealth of Nations, the treaty- 
making procedures differ only in unimportant respects. In making inter- 
governmental agreements,® the full powers are issued by the foreign secretary 
or equivalent cabinet minister who also signs the instrument of ratification* 
where this is necessary. In some cases, the parliament is consulted before 
the treaty is ratified; in other cases, it is merely notified of the making of the 
treaty. In the United States, the terms of article II, section 2, of the Con- 


*B.A., LL.M.(N.Z.), D.Jur.(Tor.); Professor of Public Law, Auckland University 
College, New Zealand. 

1E.g., Attorney-General for Canada v. Attorney-General for Ontario (The Labour 
Conventions Case), [1937] A.C. 326. 

2Ibid., per Lord Atkin at p. 347, delivering the opinion of the Judicial Committee of 
the Privy Council. 

38The heads-of-state form of agreement has virtually disappeared; all of the more 
important recent multilateral treaties appear to have been in the form of intergovern- 
mental agreements. 

*Henceforth, ratification will be used to refer to any instrument, whether of ratifica- 
tion, accession, adhesion, or otherwise, by which a state accepts the obligations of a treaty. 
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stitution require ratification by a two-thirds majority of the United States 
Senate. 

There is a marked divergence of opinion among writers on international 
law on the question of the effect in international law of constitutional limi- 
tations on the power to make treaties. This is not surprising as there is a 
dearth of authority on this question. In general, the decisions of municipal, 
as distinct from international, courts are of little assistance. As a result, 
writers have been obliged to work from general principles, including an- 
alogies from municipal law,° supported by such scant authority as does 
exist. The opinions of writers, which will be examined in more detail later,® 
may be placed under three heads. First, there are writers who assert that all 
constitutional limitations are effective in international law.’ Secondly, there 
are some who consider that only those limitations that are contained in a 
written constitution or are notified to the other state or states have effect in 
international law.® A variation of this theory involves a consideration of the 
doctrine of notice.* Thirdly, it has been suggested’® that only those limita- 
tions that go to formal as distinct from the material validity of a treaty are 
effective in international law.’ Under this theory, a distinction is made 
between constitutional limitations as to the procedure of formation and 
those as to the content of treaties. Limitations that relate to the procedure 
by which treaties are made—for example, provisions governing the appoint- 
ment of plenipotentiaries and the ratification of treaties—are treated as 
bearing on the formal validity of a treaty and are effective in international 
law. Other provisions as to the content of treaties—for example, a provision 
restricting or prohibiting treaties dealing with certain subjects—are described 
as going to the material validity of a treaty and are not effective in inter- 
national law. Other opinions have been expressed, but they can be regarded 
as variations of the three points of view already summarized. Theoretically, 
a fourth view is possible—that constitutional limitations have no effect in 
international law—but none of the authorities considered below have sug- 
gested or referred to any writer who considers that this principle should 
apply. It is not proposed at this point to advance an opinion as to the sound- 
ness of any of these theories. This discussion is better postponed until they 


5Great care must be exercised in the use of analogies from municipal law; any prin- 
ciple, to be useful, must be of general application. See H. C. Gutteridge, Comparative 
Law (2nd ed., Cambridge, Eng., 1949), pp. 61-71, and H. Lauterpacht, Private Law 
Sources and Analogies of International Law (London, 1927). 

6See pp. 196-9, infra. 

™L. Oppenheim, International Law (8th ed., London, 1955), vol. I, p. 887. The 
learned author refers to most of the authorities discussed in this article. 

8E.g., A. D. McNair in his introduction to R. Arnold, Treaty-Making Procedure 
(London, 1933), pp. 5-6. 

®Notice is discussed at pp. 187-90, infra. 

10J. M. Jones, Full Powers and Ratification (Cambridge, Eng., 1946), pp. 151-2. 

11The choice of the terms “formal” and “material” is perhaps unfortunate in that a 
treaty that fails to satisfy a provision going to material validity is, nevertheless, inter- 
nationally valid. The phrases “limitations as to form” and “limitations as to content” 
are thought to be less confusing and will be used hereafter. 
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have been examined in relation to the constitutional limitations of a number 
of states. 


I 


The question of the effect in international law of constitutional limitations 
is of special importance at the present time. Not only is the number of inter- 
national agreements, and especially multilateral agreements, increasing, but 
international legislation in the field of human rights is being attempted. 
In that field, the question of division of powers within federal states has 
already been carefully examined. Although the problem of constitutional 
limitations is not confined to federal states, it is there of special significance. 
However, the effect of constitutional limitations in international law is also 
of general importance. No state wishes to complete a treaty with another 
state under conditions of uncertainty as to whether the other party is bound 
by the treaty. It is proposed to examine in turn the constitutional provisions 
as to treaty-making in the United Kingdom, Australia, Canada, and the 
United States. Those provisions will also serve to test the validity of the 
three theories already outlined. 


United Kingdom 


It is well known that the United Kingdom enjoys a unitary system of 
government and that its constitution is flexible, being for the most part 
unwritten. Certain limitations on treaty-making nevertheless exist and have 
been discussed by a number of authorities.’* No rule of law requires that a 
treaty, except perhaps one by which a cession of territory is made, must be 
approved by Parliament prior to ratification."* There is, however, a well- 
established rule that treaties do not operate automatically to impose a charge 
on the revenue or to alter existing laws or to affect the rights enjoyed by 
persons under English law.’* When an alteration in the law administered 
by English courts is required in order to give effect to a treaty, it is necessary 
that legislation for this purpose be enacted by Parliament.’® This rule was 
clearly stated by the Judicial Committee of the Privy Council in the Labour 
Conventions Case, where it was pointed out that this limitation applied to 
all countries within the Commonwealth and Empire.’* Accordingly, they 

12Halsbury’s Laws of England (3rd ed.), vol. VII, pp. 287-8; W. R. Anson, The Law 
@& Custom of the Constitution (4th ed., Oxford, 1935), vol. II, pp. 137 ff.; W. S. Holds- 
worth, “The Treaty-Making Power of the Crown” (1942), 58 Law Quarterly Review 


175; A. D. McNair, “When do British Treaties Involve Legislation?” (1928), 9 British 
Year Book of International Law 59. 

13G. G. Fitzmaurice, “Do Treaties Need Ratification?” (1934), 15 British Year Book 
of International Law 114; J. ~ Read, “International Agreements” (1948), 26 Canadian 
Bar Review 520 at pp. 525— 

14Halsbury’s Laws of Englend, vol. VII, pp. 287-8; Anson, The Law and Custom of 
the Constitution, pp. 142 ff.; Holdsworth, “The Treaty-Making ay” - the Crown,” 
p. 176; McNair, “When do British Treaties Involve Legislation?” p. 

18Sec, hw example, Republic of Italy v. Hambros Bank, Ltd., [1950] Ch, 314, [1950] 
1 E. 

16[1937] A.C. 326, 347. The relevant passage is quoted infra, p. 181. 
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apply with equal force to Canada and Australia. The consent of Parliament 
is also required to carry out the obligations of any treaty which calls for the 
appropriation of money, because charges upon the public funds and pay- 
ments of public money cannot be made without parliamentary sanction. 


Australia 


In Australia, the constitutional aspects of treaty-making, although not 
yet precisely determined, were clarified by the decision in The King v. 
Burgess, ex parte Henry." This case called for an interpretation of the Com- 
monwealth of Australia Constitution Act 1900, section 51 (xxix), which 
provides that the Parliament of the Commonwealth shall have power to 
make laws for the peace, order, and good government of the Common- 
wealth with respect to external affairs. The Commonwealth Parliament had 
passed a statute, the Air Navigation Act 1920, which purported to control 
civil aviation within the Commonwealth. This statute gave power to the 
Governor-General to carry out by regulations the Air Navigation Conven- 
tion of 1919.%* In the Burgess Case, the question for the High Court of 
Australia was the legislative competence of the Commonwealth Parliament, 
but it seems to have been assumed, and passages from the judgments in the 
court support the view, that the Commonwealth executive possessed the 
power to make the treaty in question.’® While the power of the Common- 
wealth executive to make the agreement was not challenged, the High Court 
upheld the legislative competence of the Commonwealth Parliament and 
it is believed safe to assume that the court was satisfied that the Common- 
wealth executive had the power to make the agreement. For example, 
Latham C.J. remarked that “the Commonwealth is bound internationally 
by such a treaty as made in accordance with the law and the constitutional 
conventions which existed at the time when it was made.””° 

It was argued that the power of the Commonwealth Parliament to legis- 
late** under section 51 (xxix) with respect to external affairs was limited to 
matters which in se affect external relations. Evatt and McTiernan JJ. were 
not disposed to agree with this argument. The learned judges referred, by 
way of illustration, to the conventions adopted by the International Labour 


17(1936) 55 C.L.R. 608. For a discussion of this case, see J. D. Holmes, “An Australian 
View of the Hours of Labour Case” (1937), 15 Canadian Bar Review 495, and K. H. 
Bailey, “Australia: Federal States in External Relations’ (1937), 18 British Year Book 
of International Law 176. 

18This convention and the legislative competence of the Canadian Parliament in rela- 
tion to it were examined by the Judicial Committee in Jn re the Regulation and Control 
of Aeronautics in Canada, [1932] A.C. 54. 

19The only authorities that can claim to share this power are the executives of the 
several states. There is no express provision, as there is in the United States Constitution, 
denying the states any status in the making of international treaties; see fn. 59, infra. 

20Burgess Case, supra, 636. 

21[t does not appear to have been argued that there was a similar limitation on the 
power of the executive to make treaties, but any argument as to power to make is neces- 
sarily weaker than an argument addressed to power to legislate in respect of the subject- 
matter of the treaty. 
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Organization” and indicated that the Commonwealth Parliament was com- 
petent to legislate to carry them out. Hence, under the external affairs 
power, the Commonwealth Parliament can legislate even in respect of mat- 
ters assigned to the state legislatures. If the Commonwealth Parliament can 
legislate, a fortiori the Commonwealth executive can make treaties in respect 
of matters assigned to the state legislatures. The other members of the High 
Court expressed no opinion on this question; thus it remains open whether 
the Commonwealth executive could, merely by making a treaty, enlarge the 
legislative powers of the Commonwealth Parliament. Latham C.J. said, 
“Tt is . . . impossible to say a priori that any subject is necessarily such that 
it could never properly be dealt with by international agreement.” 

It can be said with some confidence that the Commonwealth executive 
is unlikely to be guilty of bad faith in relation to its powers under section 
51 (xxix) and that the Commonwealth executive has power to make, and 
the Commonwealth Parliament power to implement by legislation, any 
treaty. It does not appear to have been asserted that the Australian states 
share the treaty-making power, despite the fact that they are separately 
represented in London.** 


Canada 


Although there was some doubt prior to 1937 as to where the treaty- 
making and treaty-executing powers lay in Canada, it is submitted that 
neither of these questions now presents difficulty. Under the British North 
America Act 1867, section 132, the Parliament and Government of Canada 
have power to perform the obligations of Canada and the provinces under 
treaties between the British Empire and foreign countries. Little significance 
attaches to this section at present because any international obligation un- 
dertaken by Canada in the future will not be undertaken under a treaty to 
which the British Empire is a party.*> There remains for discussion the 
effect of the division of legislative powers by the British North America Act 
1867, sections 91 and 92, and the letters patent of 1947 constituting the 
office of Governor-General of Canada.”* It is submitted that these letters 
patent give the Canadian executive a monopoly in the treaty-making field, 
but that the field of treaty execution is shared by the Parliament of Canada 
and the provincial legislatures. 

It had commonly been assumed after the Aeronautics Case" and the 
Radio Case** that the Canadian executive had full power to make all treaties 


22The power of the Canadian Parliament to legislate to carry three of these conven- 
tions into effect was questioned in Attorney-General for Canada v. Attorney-General for 
Ontario (Labour Conventions Case), [1937] A.C. 326; see pp. 180-5, infra. 

23Burgess Case, supra, 641. 

24Cf. the claim made by the provinces of Canada in the Labour Conventions Case; 
see pp. 181-5, infra. 

25See especially the Aeronautics Case, supra, and the Labour Conventions Case, supra. 

26As to the effect of these letters patent, see pp. 183—5, infra. 27[1932] A.C. 54. 

28]n re Regulation and Control of Radio Communication in Canada, [1932] A.C. 304. 
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and that the Canadian legislature could legislate in respect of the subject- 
matter of any treaty, either under section 132 or the residuary clause of 
section 91. This confidence was shattered by the decisions of the Supreme 
Court of Canada” and the Judicial Committee of the Privy Council® in 
the Labour Conventions Case. Because of the importance of this case in 
relation to the powers of the Canadian executive and parliament and for 
the other members of the British Commonwealth, it will be discussed in 
some detail. 

In the Supreme Court of Canada, the judgment delivered by Duff C.J.C. 
was concurred in by Davis and Kerwin JJ. This judgment refuted the 
argument of the provinces and held that the Canadian executive was com- 
petent to enter into the labour conventions and that the Canadian Parlia- 
ment was competent to legislate in respect of them.** Rinfret J. distinguished 
the power to create an international obligation from the power to perform 
it.** But in marked contrast to the opinion of the Judicial Committee, he 
held that the conventions had not been properly ratified because the prov- 
inces had not given their consent beforehand.** Cannon J. agreed with 
Rinfret J. on this point** and also gave as his opinion that an international 
agreement could not take away the legislative competency of the provinces 
under section 92.*° Crocket J. agreed with the judgment of Duff C.J.C. and 
Davis and Kerwin JJ. that the Canadian executive was the proper medium 
for the conclusion of the convention,** but held that the division of legislative 
powers was not affected by the breadth of the executive power.*’ In the 
result, four members of the Supreme Court of Canada agreed that the 
Canadian executive had the power to enter into and ratify the convention 
while the remaining two judges held that the ratification was ineffective. 
It is submitted that, in view of the fact that the Judicial Committee of the 
Privy Council based their opinion on the question of legislative competence 
alone, the opinion of the majority on the Supreme Court of Canada must 
be treated as the most authoritative statement (prior to 1947)** on the 
power of the Canadian executive to enter into treaties. From those judg- 
ments, it is clear that the Canadian executive may enter into any inter- 
national agreement, whether it relates to a matter within federal or pro- 
vincial legislative competence.” 

On appeal to the Judicial Committee of the Privy Council it was argued 
on behalf of the provinces: (a) that the conventions did not fall within 
section 132; (b) that the Canadian Parliament lacked the power to legislate 


29[1936] S.C.R. 461, [1936] 3 D.L.R. 673. 
326. 


80/1937] A.C 

81[ 1936] S.C.R. 461, 488-9, [1936] 3 D.L.R. 673, 690. 

827 bid., 509; 709. 83] bid., 511-12; 710-11. 
34] bid., 520; 720. 85] bid., 522; 722. 

867 bid., 535; 734. 87] bid., 536; 735. 


38The new letters patent were issued in 1947; see pp. 183-4, infra. 


89It is submitted that the letters patent of 1947 place this issue beyond doubt; see p. 
183, infra. 
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to give effect to the conventions; and (c) that the Canadian executive did 
not have the power to enter into the conventions. The Judicial Committee 
expressly refrained from stating their views as to (c), but agreed with sub- 
missions (a) and (b). Their lordships stated: 


It will be essential to keep in mind the distinction between (1) the formation, 
and (2) the performance, of the obligations constituted by a treaty, using that 
word as comprising any agreement between two or more sovereign States. 
Within the British Empire there is a well-established rule that the making of 
a treaty is an executive act, while the performance of its obligations, if they 
entail alteration of the existing domestic law, requires legislative action. Unlike 
some other countries, the stipulations of a treaty duly ratified do not within the 
Empire, by virtue of the treaty alone, have the force of law. If the national 
executive, the government of the day, decide to incur the obligations of a treaty 
which involve alteration of law they have to run the risk of obtaining the assent 
of Parliament to the necessary statute or statutes. . . . but it cannot be disputed 
that the creation of the obligations undertaken in treaties and the assent to 
their form and quality are the function of the executive alone. Once they are 
created, while they bind the State as against the other contracting parties, 
Parliament may refuse to perform them and so leave the State in default.*® 


The Judicial Committee then disposed of the argument based on section 
132 and held that the subject-matter of the conventions fell within the pro- 
vincial legislative competence; hence, it was for the provincial legislatures 
to enact the legislation required to perform the obligations under the con- 
ventions. Their lordships went on to say that “no further legislative com- 
petence is obtained by the Dominion from its accession to international 
status, and the consequent increase in the scope of its executive functions” 
and that “the executive is now clothed with the powers of making treat- 
ies.”** These two statements, taken together, indicate that although the legisla- 
tive competence of the Canadian Parliament is unchanged, the executive func- 
tions have extended to include the making of treaties, even in relation to 
matters reserved to the provincial legislatures. The validity of the ratifica- 
tions is assumed. But because of the express reservation of this point by the 
Judicial Committee, the strength of these obiter dicta is doubtful. In view 
of what we will say later as to the effect of the Governor-General’s letters 
patent of 1947, it is not necessary to pursue this point. 

The opinion of the Judicial Committee in the Labour Conventions Case 
provoked a good deal of comment and criticism from constitutional lawyers, 
some of whose opinions have been collected in a symposium in the Cana- 
dian Bar Review.*? Most of the comment is, however, directed to the issue 
decided by the Judicial Committee, that is, the legislative competence of 
the Canadian Parliament. Fortunately, some of the writers gave their atten- 
tion to the question dealt with here—the treaty-making power of the Cana- 


40[1937] A.C. 326, 347-8. 

41] bid., 352. 

42(1937) 15 Canadian Bar Review 393 et seq.; see also N. A. M. McKenzie, “Canada: 
The Treaty-Making Power” (1937), 18 British Year Book of International Law 172. 
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dian executive. MacDonald* seized on the distinction made by Lord Atkin 
between how the obligation is formed, which is the function of the execu- 
tive, and how the obligation is to be performed, which is the function of the 
legislature or legislatures. He maintained that the context shows that it was 
the Canadian executive that the Judicial Committee had in mind as com- 
petent to make treaties. Keith, basing his argument on the nature of federa- 
tion, expressed the view that the Canadian executive had full power to enter 


into all international agreements. He stated that the submissions of the 
provinces seemed: 


. to involve the supposition that the executive authority of the Federal 
Government is limited to matters which fall within the sphere of its legislative 
authority and is therefore excluded in all matters in which the provinces have 
exclusive legislative power. It seems impossible to accept this doctrine as com- 
patible with the nature of a federation. It was understood from the first in 
Canada that, so far as Canada had external relations, their conduct passed 
necessarily from the provinces to the Federation when union took effect. There 
is no necessary connection between legislative and executive power. It is quite 
true that in Canada there is no specific grant to the Federation of authority 
over external affairs, such as there is in the Australian constitution, but the 
general principles which were so clearly set forth by the Secretary of State in 
the Vondel case apply quite properly to Canada. Indeed the case for the right 
of the Federation in Canada to deal with these matters is even clearer than it 
was in Australia, for relations between the Crown in the United Kingdom and 
the provincial governments have always fallen to be conducted through the 
Federal Government, while the British Government remains in direct com- 
munication with the governments of the Australian States.** 


Similar views were expressed by Jenks*® and, elsewhere, by Stewart. The 
latter observed : 


It follows, therefore, that Canada cannot excuse its present delinquencies 
[under the labour conventions] on the basis of its constitutional limitations. 
Once obligations are created, they bind the Dominion as against other con- 
tracting parties. Parliament may, it is true, refuse to perform obligations under- 
taken by the executive. Or, as in the present instance, Parliament may find 
itself incompetent to perform such obligations. The international consequences 


are the same in either event, and the Dominion is thereby left clearly in 
default.*® 


Stewart believed that the conventions were binding in international law: 
it is a necessary inference that in his opinion the Canadian executive had 
the power to make the agreements in question. 


48V. C. MacDonald, “The British North America Act: Past and Future” (1937), 15 
Canadian Bar Review 393 at p. 403. 

444A. B. Keith, “The Privy Council Decisions: A Comment from Great Britain” 
(1937), 15 Canadian Bar Review 428 at p. 433. 

45C. W. Jenks, “The Present Status of the Bennett Ratifications of International 
Labour Conventions” (1937), 15 Canadian Bar Review 464 at pp. 473-4. He expressed 
the view at p. 475 that there was “no constitutional flaw in the acceptance of the obli- 
gations [under the international labour conventions], even assuming that such a flaw 
would have any international effect.” 


46R. B. Stewart, Treaty Relations of the British Commonwealth of Nations (New 
York, 1939), p. 300. 
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The articles in the Canadian Bar Review’s symposium contain a useful 
analysis of another aspect of treaty-making. Jennings traces the devolution 
of Canada’s powers with regard to the making of treaties.** Because he treats 
both heads-of-state and intergovernmental treaties, his article is doubly 
valuable. Dealing with the power of Canada to enter into heads-of-state 
treaties, he concludes that “no difficulty arises where the full powers and 
ratification are under the Great Seal, since clearly the Crown possesses the 
power to enter into treaties on behalf of Canada and can delegate that 
power to Canadian ministers.”** This is a clear and, it is submitted, a cor- 
rect statement of the legal position. As to the power to enter into inter- 
governmental agreements, Jennings refers to the constitutional conventions 
obtaining in the United Kingdom and the Commonwealth Dominions 
under which ministers have authority to contract with foreign states on 
behalf of the Crown. Jennings was obliged, at the time his article was writ- 
ten, to rely on constitutional conventions alone to support his conclusions, 
but there can be no possible doubt at the present time that the Canadian 
executive possesses the power to enter into all international agreements on 
behalf of Canada. 

The letters patent of 1947, constituting the office of Governor-General of 
Canada, place the question beyond all controversy, because they authorize 
the Governor-General, with the advice of the Canadian Privy Council or 
any member thereof, to exercise “all powers and authorities lawfully be- 
longing to Us in respect of Canada”: this conferment of powers is ex- 
haustive and must include the prerogatives appertaining to external affairs, 
such as the negotiation, signature, and ratification of treaties of all types. 
It will be noted that these powers are exercisable on the advice of Canadian 
ministers. The submissions made by the provinces in the Labour Conven- 
tions Case, which were to the effect that provincial executives might possess 
some powers in respect of the negotiation of treaties (those relating to mat- 
ters falling under section 92), are denied any validity. It is clear law that 
the Governor-General (or a lieutenant-governor of a province) is not a 
viceroy possessing all the royal prerogatives: he may exercise only such 
prerogative powers as are delegated to him by his letters patent or com- 
mission.*® The Governor-General of Canada may, as has been shown, exer- 
cise all royal prerogatives because the Crown has conferred all the royal 
authority in respect of Canada upon him. On the other hand, a lieutenant- 
governor of a province, the authority in whose name executive acts in a 


47W. I. Jennings, “Canada and the Treaty-Making Power” (1937), 15 Canadian Bar 
Review 436. See also the judgment of Duff C.J.C., Davis and Kerwin JJ. in the Labour 
Conventions Case, [1936] S.C.R. 461, 472-7, [1936] 3 D.L.R. 673, 675-9. 

48Jennings, “Canada and the Treaty-Making Power,” p. 458. The resolution of the 
Imperial Conference of 1926 (Cmd. 2768, p. 17) in relation to advice being tendered 
to the Crown by Dominion ministers seems to furnish an answer to the submission of the 
provinces in the Labour Conventions Case that it fell to the provincial executives to 
advise the Crown in relation to treaties dealing with the matters enumerated in s. 92. 

49Mostyn v. Fabrigas (1774), 1 Cowp. 161; Hill v. Bigge (1841), 3 Moo. P.C.C. 
465; Phillips v. Eyre (1870), L.R. 6 Q.B. 1; Musgrave v. Pulido (1879), 5 App. Cas. 
102; Luby v. Lord Wodehouse (1865), 17 Ir. C.L.R. 618. 
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province are performed, though a representative of the Crown appointed 
by the Governor-General under the British North America Act 1867, section 
58, has only those powers that are conferred on him by the instruments 
under which he is appointed. The letters patent of a lieutenant-governor do 
not confer any power as to external affairs and it would not be possible, 
therefore, to secure from lieutenant-governors power to conduct negotiations 
with foreign states.°° This point is emphasized by Keith in the passage 
already quoted.™ 

It might be observed that neither the Judicial Committee of the Privy 
Council nor the Supreme Court of Canada has yet expressed an opinion as 
to the competence of the Canadian Parliament to pass legislation to give 
effect to international agreements, made in the name of Her Majesty on 
the advice of Canadian ministers, whose subject-matter falls within section 
92. The trend in the Radio Case and the Aeronautics Case towards recog- 
nizing Dominion competence in the legislative field was reversed in the 
Labour Conventions Case. There is no assurance as to the attitude that the 
Supreme Court would now take on this question. MacDonald says that “no 
sure opinion can be offered” as to this attitude,®* while Cronkite takes the 
view that this class of agreements would be covered by the obiter dicta in 
the Labour Conventions Case. Scott thinks that these agreements would 
be treated as falling within section 132. Kennedy takes the position that 
the Judicial Committee would likely have denied the Canadian Parliament 
the power to implement them.” It is difficult to predict the attitude that 
would be taken by the courts, but it is probable that Dominion legislation 
would be upheld under section 132. There is little difference in form be- 
tween such agreements and the “British Empire” treaties contemplated by 
section 132. 

Our conclusions as to the Canadian treaty-making power are these. First, 
the Canadian executive may make any international agreement; its author- 
ity is derived from the letters patent of 1947 and only incidentally from 
sections 91 and 132. Secondly, the Canadian Parliament has the power to 
implement treaties whose subject-matter falls within sections 91 or 132, 
but it is for the provinces to enact any necessary legislation where the treaty 
covers matters falling with section 92. The consequences of division of the 
power to perform treaties is amply demonstrated by the Labour Conventions 
Case, where as a result of that decision the Canadian executive was left in 

50Cf. Attorney-General of Ontario v. Mercer (1882), 8 App. Cas. 767; Liquidators 
of the Maritime Bank of Canada v. Receiver-General of New Brunswick, [1892] A.C. 
437; Bonanza Creek Gold Mining Co. Ltd. v. The King, [1916] 1 A.C. 566. 

51Supra, p. 182. 


52MacDonald, “The British North America Act: Past and Future,” p. 415. 

53F. C. Cronkite, “The Social Legislation References” (1937), 15 Canadian Bar 
Review 478 at p. 479. 

54F. R. Scott, “The Consequences of the Privy Council Decisions” (1937), 15 Cana- 
dian Bar Review 485 at p. 487. 

55W. P. M. Kennedy, “The Interpretation of the British North America Act” (1942), 
8 Cambridge Law Journal 146 at p. 159. 
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default under its international obligations. To end this unsatisfactory state 
of affairs, one writer has suggested that Canada might return to the “posi- 
tion in which United Kingdom Ministers act on behalf of Canada in the 
making of treaties.”°* By so doing the Canadian Parliament could support 
its legislation under section 132, but the same writer has added that to per- 
mit United Kingdom ministers to make treaties “would amount to a sur- 
render of hard-won autonomy and is unlikely to be considered seriously.”** 
Stewart suggests a different course,®* but it would require a courageous 
government with a clear majority in the Canadian Parliament to secure an 
amendment of the British North America Act, 1867. This amendment 
would have to be sought in the face of opposition (probably violent) of 
some, if not all, of the provinces. Such an amendment ought expressly to 
confer on the Canadian executive the power to enter into all international 
agreements, and on the Canadian Parliament the legislative competence to 
implement all agreements made by the executive. Any doubts that now sur- 
round Canada’s treaty-making and treaty-executing powers would then be 
set at rest, and she would possess the capacity that she ought now, as a nation 
taking an increasingly important part in the world affairs, to enjoy. 


The United States of America 


He is brave, or perhaps foolish who, without special training in the 
United States constitutional law, offers observations on the treaty-making 
power of that country. However, a brief excursion into the subject is neces- 
sary for the purposes of this article. Article II, section 2, of the United 
States Constitution provides that the President shall have the power, by and 
with the advice of the Senate, to make treaties, provided two-thirds of the 
senators present concur. Because of the number of occasions on which 
the Senate has failed to approve ratification of agreements made by the 
executive, this section is probably the best-known example of a constitutional 
provision imposing restrictions on the power of an executive to commit a 
state to international obligations. 

Any statement of the treaty-making procedure followed in the United 
States would be incomplete without some reference to the agreements con- 
cluded by the President which fall short of “treaties” and which are com- 
monly referred to as “executive agreements.’’® In terms of numbers alone, 


56N. A. M. McKenzie, “Canada and the Treaty-Making Power” (1937), 15 Canadian 
Bar Review 436 at p. 453. 

57] bid. 

58Stewart, Treaty Relations of the British Commonwealth of Nations, pp. 300-3; see 
also R. J. Matas, ““Treaty-Making in Canada” (1947), 25 Canadian Bar Review 458. 

59The states are expressly excluded from treaty-making by article I, section 10, of the 
Constitution. 

69For a brief discussion of these agreements, see G. N. Hackworth, Digest of Inter- 
national Law (Washington, 1943), vol. V, pp. 397-8. This question has recently 
attracted a good deal of attention in the United States. See 28 Dept. of State Bulletin 
(1953) 591 and the numerous articles in the current volume of the American Journal 
of International Law concerning the Bricker amendment. 
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the executive agreement takes precedence over the more formal “treaty,”® 
and it has not been restricted to matters of small importance.” The vital 
“destroyer deal” of 1940 was made with England by executive agreement 
signed by President Roosevelt. These agreements are not “treaties” within 
the meaning of article II, section 2, of the Constitution, and do not become, 
by virtue of the terms of article VI, part of the “supreme law of the land”; 
but under at least three decisions of the United States Supreme Court,® it 
would seem that in municipal law they have virtually the same effect as 
treaties. Certainly, in the view here propounded, in international law the 
executive agreement imposes equally binding obligations on the United 
States as does a treaty duly ratified.** This very question arose during the 
negotiation of the Great Lakes—St. Lawrence Waterway Agreement in 1941 
when Attorney-General Jackson gave as his opinion that the provisions of 
an executive agreement would be binding on the United States.® 

The difference between a “treaty” and an “executive agreement” in 
United States law is far from clear.** There may be some differences in 
their internal operation, but even in that regard there is some authority for 
the view that the latter are almost, if not quite, of the same effect as the 
former. In so far as a foreign state is concerned, therefore, the only vital 
difference may well be taken to be that treaties are those agreements whose 
ratification is approved by the Senate, while executive agreements are not 
normally submitted for the approval of the Senate. Should an executive 
agreement subsequently secure the ratification of the Senate, it would be- 
come a “treaty.” However, executive agreements do not require the ap- 
proval of the Senate to be effective internationally. In other words, the real 
difference in international law between treaties and executive agreements is 
not one of substance but one of form.®’ It is unnecessary in this context to 
consider the effect in United States law of a joint resolution of Congress 
approving an international agreement. 


610ppenheim, International Law, p. 889; E. Borchard, “Shall the Executive Agree- 
ment Replace the Treaty?” (1944), 38 American Journal of International Law 637. 

62Oppenheim, International Law, p. 889; C. C. Hyde, International Law, Chiefly as 
Interpreted and Applied in the United States (2nd ed., Boston, 1945), vol. II, p. 1405. 

63[/nited States v. Curtiss-Wright Export Corporation (1936), 299 U.S. 304; United 
States v. Belmont (1937), 301 U.S. 324; United States v. Pink (1942), 315 U.S. 203; 
see, however, C. T. Oliver, “Executive Agreements and Emanations from the Fifth 
Amendment” (1955), 49 American Journal of International Law 362. 

64F. S. Corwin, The Constitution and What it Means Today (Princeton, 1948), pp. 
105-6; J. E. Read, “International Agreements” (1948), 26 Canadian Bar Review 520 
at p. 532; Hackworth, Digest of International Law, vol. V, pp. 397-8. 

65Hackworth, Digest of International Law, vol. V, p. 410. There has been some con- 
troversy on this point with particular reference to the Waterways Agreement. Reference 
should be made to an article by E. Borchard, “The St. Lawrence Waterway and Power 
Project” (1949), 43 American Journal of International Law 411. In an earlier article, 
“Shall the Executive Agreement Replace the Treaty?” (1944), 38 American Journal of 
International Law 637, Borchard himself admitted, “Foreign countries are deemed to 
be acquainted only with the Constitution, not with current rationalizations of the execu- 
tive agreement” (p. 641, fn. 14b). 

66See the review by L. C. Green of C. C. Hyde’s International Law, Chiefly as Inter- 
preted and Applied by the United States in (1949) 16 The Solicitor 15, at p. 16. 

®87Read, “International Agreements,” p. 532 
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II 


It is hardly necessary to observe that the effect of constitutional limita- 
tions in international law may be quite different from their effect in munici- 
pal law for municipal law is frequently at variance with international law. 
Oppenheim states that “such treaties concluded by Heads of States, or 
other organs purporting to act on behalf of the State, as violate constitu- 
tional restrictions do not bind the State concerned. This is so far the reason 
that the representatives have exceeded their powers in concluding the treat- 
ies.”"®* It is submitted that this statement is too wide: it may be demon- 
strated that the only constitutional provisions that are recognized as inter- 
nationally effective (and then subject to an important qualification) are 
those which bear on the formal validity of treaties, that is, constitutional 
provisions relating to the procedure or process of treaty-making—for 
example, those dealing with the issue of full powers, the ratification of or 
accession to a treaty. On the other hand, constitutional provisions relating 
to the content of treaties are not accorded recognition in international law. 
In other words, international law concedes that the formal validity of treat- 
ies is determined by municipal law, but requires that the legal effectiveness 
of the content of treaties shall be determined by international law without 
regard to provisions of municipal law. Moreover, constitutional provisions 
affecting the formal validity of treaties are recognized by international law 
as being internationally effective only if those provisions are of such a nature 
that other states can be said to have had actual or constructive notice of 
them. A treaty entered into without compliance with constitutional pro- 
visions regulating the form treaties must take will not be binding in inter- 
national law if the other contracting state or states could reasonably have 
been aware of them. 

There seems to have been some confusion among writers on international 
law about the effect of notice of constitutional limitations. They are by no 
means in agreement about the existence or the scope of the doctrine of 
notice which, as stated above, is suggested as qualifying the general prin- 
ciple that constitutional limitations relating to the formal validity of treaties 
are internationally effective. Thus, McNair considers that such limitations 
are effective in international law, provided they are notified to the other 
state or states or are such “of which the world has notice”.® The latter is 
said to depend in large measure on whether the limitations appear in a 
written or unwritten constitution. McNair justifies this view, in part, by 
the fact that the limitations on the organs of a state with a written consti- 


88Oppenheim, International Law, p. 887. The author does, however, recognize at pp. 
889-90 that estoppel and waiver are relevant to the question of the effect of the limita- 
tions in international law. As to notice, see p. 890. 

869A. D. McNair in his introduction to R. Arnold, Treaty-Making Procedure (London, 
1933), p. 5. 
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tution are public and unequivocal.” Fitzmaurice takes issue with McNair 
on this point: 


The view taken by Dr. McNair is that where it is a matter of international 
notoriety that the provisions of a given constitution are to the effect that treaties 
can only be concluded with the approval of certain organs of the state, then 
other states cannot hold the state concerned bound by a treaty if in fact there 
has been no compliance with the provisions in question. Dr. McNair, however, 
suggests a distinction in this respect between those states whose constitutions 
are in regard to this matter notorious, e.g. the United States, and those, e.g. 
the United Kingdom, where the provisions of the constitution, if not obscure, 
are at any rate unwritten and probably difficult of ascertainment, at least for a 
foreigner. In regard to the former Dr. McNair suggests that other states must 
be deemed as it were to have notice of the relevant provisions, whereas in re- 
gard to the latter, no such notice exists. This distinction, which in practice 
involves classifying states according to whether they have written or unwritten 
constitutions, is, as Dr. McNair observes, somewhat hard to defend. In the 
opinion of the present writer the fact that it seems necessary, as a matter of 
practice, to draw this distinction tends to show that the theory as a whole is 
not without weakness.”! 


Jones takes the opposite point of view to that put forward by McNair; 
he considers that the doctrine of notice has no application whatever to the 
question of the international validity of treaties. He states: “If (as is sub- 
mitted) constitutional limitations are internationally effective, then the 
question whether they are known to the other party or not seems irrele- 
vant.”"* Both Fitzmaurice and Jones™ are agreed that the doctrine of notice 
or “international notoriety” of the constitutional limitations is untenable, 
but for different reasons. Fitzmaurice is hardly consistent, as he is prepared 
to concede that, 


An apparent exception to this suggested rule [that states cannot be held to have 
notice of constitutional limitations] would consist in those cases the occurrence 
of which at the present time is not infrequent, where states indicate in the 
treaty itself that it shall not be binding until the necessary municipal consents 
have been obtained, or until certain legislation has been passed. There are 
various reasons for the insertion of such a clause, which need not be discussed 
here. It is, however, evident that where it exists the parties must be considered 
as having official notice that certain consents or legislation will be necessary." 


Surely, the inclusion of an express provision in an international agreement 
is only one means, but perhaps the most effective one, by which states are 
given notice of constitutional limitations. Fitzmaurice submits that: 


7] bid., pp. 5-6. McNair seems to recognize the need for notice of limitations as to 
form because one purpose served by proclaiming limitations in a written constitution 
would be to fix other states with notice of them. If the limitations in a written constitu- 
tion were ambiguous, it is doubtful that other states would be affected with notice of 
them. 

71G. G. Fitzmaurice, “Do Treaties Need Ratification?” (1934), 15 British Year Book 
of International Law 113 at p. 131. 

72Jones, Full Powers and Ratification, p. 154. 

T3]bid., pp. 153-5. 

74Fitzmaurice, “Do Treaties Need Ratification?” p. 136. The italics are added. 
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... the only rule which is both logical and readily applicable from the practical 
point of view is to the effect that states have no concern whatsoever with, and 
cannot as a general proposition be held to have any knowledge of each other’s 
laws or constitutions; that a state which purports to become regularly bound 
by an international engagement, by giving its international ratification thereto, 
or otherwise, must be presumed to have complied with all necessary internal 
constitutional requirements, and that other states are entitled to assume that 
this is so. If it afterwards turns out that such requirements have not in fact 
been complied with, the state must nevertheless be regarded as being inter- 
nationally bound and cannot plead the failure in question as absolving it from 
its obligations; any state whose executive has placed it in this position must 
seek its remedy by proceeding internally against the executive in question or its 
individual members, and externally by denouncing the treaty at the earliest 
possible moment: but it cannot plead that the treaty is void ab initio.”® 


The soundness of this view will be examined later, and it is mentioned 
here only because of its relevance to the submission concerning notice. To 
illustrate the results which would flow from Jones’s proposition that consti- 
tutional limitations as to form are effective in international law, irrespective 
of whether other contracting states have notice of them, let us consider the 
proposition in relation to the Canadian constitution. Let it be assumed that 
the Judicial Committee of the Privy Council in the Labour Conventions 
Case had held that the Canadian executive was incompetent to make such 
conventions without prior provincial approval. If Jones is correct in his 
opinion that constitutional limitations are effective internationally without 
notice, then the labour conventions would not, in our hypothetical case, be 
binding on Canada despite the fact that neither the Canadan government 
nor the provincial governments nor foreign states could have been certain 
that this limitation existed at the time the agreements were entered into. 
This is a most unexpected result and the conclusion appears inevitable that 
limitations as to form are internationally effective only if states have notice, 
or can be presumed to have had notice of them. As to the labour conven- 
tions, therefore, according to what is submitted as being the correct view, 
even if the Judicial Committee had held that the Canadian executive had 
no power to enter into these conventions, they would have been binding 
internationally, as states could not have had notice of the limitations, at 
least until this question was determined by the Judicial Committee. The 
limitation would have operated only in respect of future agreements made 
by Canada. Jenks supports this view when he observes: 

Surely a State which, through inability to prophesy the vagaries of the judiciary, 
has misunderstood its own constitutional law, cannot invoke such a misunder- 
standing on its part as invalidating a ratification communicated in due form, 
even if the ratification is communicated in pursuance of the provisions of a 
constituent instrument which defined a certain procedure to be followed before 


ratification, and the effect of the subsequent decision of the judiciary is to show 
that the prescribed procedure was not in fact followed by that State.”® 


" ‘TIbid., p. 136. 


76Jenks, “The Present Status of the Bennett Ratifications of International Labour 
Conventions,” p. 473. 
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Borchard expressed the same idea when he stated, “Foreign countries are 
deemed to be acquainted only with the Constitution, not with current 
rationalizations of the executive agreement.” 


The Doctrine of Estoppel 


Further support for the doctrine restricting the international operation 
of constitutional limitations to matters concerning which other states have 
notice may be drawn, by inference at least, from the decision of the Perma- 
nent Court of International Justice, in 1933, in the Eastern Greenland dis- 
pute between Norway and Denmark.” In that case, the court expressed no 
opinion on the general question whether constitutional limitations on the 
treaty-making power affected the international validity of treaties—it ap- 
pears that both Norway and Denmark accepted the view that these limita- 
tions might affect treaty validity—but held that a state would be bound by an 
oral undertaking given by its foreign minister, whether or not he had been 
authorized by the constitution to make the declaration. The dispute related 
to sovereignty over Greenland. One of the grounds upon which the Danish 
claim was based was that, in negotiations between the two countries, the 
Norwegian foreign minister, replying to a question addressed to him by the 
Danish minister in Norway, said that: “the Norwegian Government would 
not make any difficulties in the settlement of this question.” On behalf of 
Norway, it was submitted to the court that the foreign minister did not 
have unlimited competence to declare the attitude of the government on a 
question of such grave importance. The majority of the court held, how- 
ever, that the declaration constituted “an engagement” obliging Norway 
to refrain from occupying any part of Greenland.” The actual decision on 
this point is to be found in a single sentence of the majority judgment 
couched in general and indefinite terms: “The Court considers it beyond 
all dispute that a reply of this nature given by the Minister for Foreign 
Affairs on behalf of his Government in response to a request by the diplo- 
matic representative of a foreign Power, in regard to a question falling 
within his province, is binding upon the country to which the Minister 
belongs.”’*° 

Jones appears to take the view that the principle laid down in this case 
is of limited application. Presumably, he believes that some species of estop- 
pel operates so as to bind a state in the event of a statement being made on 
its behalf by its foreign minister. He writes: 


The court was not dealing with the rules relating to the negotiation of treaties, 
but simply with the competence of a Foreign Secretary to make oral statements 
on questions of policy binding his government. It is very clear that this is what 


77Borchard, “Shall the Executive Agreement Replace the Treaty?” p. 641. 

78M. O. Hudson, World Court Reports (Washington, 1938), vol. III, p. 148. 

797Tbid., pp. 190, 192. 

80] bid., p. 192. See also the United States view expressed in J. B. Moore, Digest of 
International Law (Washington, 1906), vol. V, p. 170. 
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Foreign Secretaries are for, and if such statements were not binding on their 
governments, no reliance could ever be placed upon them.*? 


It must be observed, however, in the first place, that the court treated the 
foreign minister’s assertion as a mere “statement.” The question and the 
statement together probably constituted an “international agreement,” 
which resulted in an “obligation.” This view is implicit in the majority 
judgment, and appears clearly in the dissenting judgment of Judge Anzilotti 
who, on this aspect of the case, was in complete accord with the majority. 
In fact, portions of his judgment may well be taken to elaborate with greater 
precision the reasoning of the majority of the court. He observes: “The out- 
come of all this is therefore an agreement, concluded between the Danish 
Minister at Christiania, on behalf of the Danish Government, and the Nor- 
wegian Minister for Foreign Affairs, on behalf of the Norwegian Govern- 
ment, by means of purely verbal declarations’; and further, “. . . there does 
not seem to be any rule of international law requiring that agreements of 
this kind must necessarily be in writing, in order to be valid.”** Secondly, 
one might emphasize Jones’s comment, “this is what Foreign Secretaries 
are for,” which, however, would appear to indicate a more general prin- 
ciple than he asserts. The point is developed by Judge Anzilotti in the fol- 
lowing passage: 

No arbitral or judicial decision relating to the international competence of 
a Minister for Foreign Affairs has been brought to the knowledge of the Court; 
nor has this question been exhaustively treated by legal authorities. In my 
opinion, it must be recognized that the constant and general practice of States 
has been to invest the Minister for Foreign Affairs—the direct agent of the 
chief of the State—with authority to make statements on current affairs to 
foreign diplomatic representatives, and in particular to inform them as to the 
attitude which the government, in whose name he speaks, will adopt in a given 
question. Declarations of this kind are binding upon the State. 

As regards the question whether Norwegian constitutional laws authorized 
the Minister for Foreign Affairs to make the declaration, that is a point which, 
in my opinion, does not concern the Danish Government: it was M. Ihlen’s 


duty to refrain from giving his reply until he had obtained any assent that 
might be requisite under the Norwegian laws.** 


It appears, then, that in the case of an undertaking made by a foreign 
minister himself, the state to which he belongs is bound internationally, 
whether or not he has in fact been clothed with competence by its constitu- 
tional law, for the reason that, in the general practice of states, the foreign 
minister is held out as invested with ample authority, and is dealt with on 


81Jones, Full Powers and Ratification, p. 148. See also the judgment of the Permanent 
Court in Free Lones of Upper Savoy and Gex, M. O. Hudson, World Court Reports 
(Washington, 1933), vol. II, pp. 484, 564, as to the binding force of a declaration by 
the Swiss Agent. 

82Hudson, World Court Reports, vol. III, p. 207. This aspect of the case is not im- 
portant in this context as we are not concerned with the question whether an agreement 
resulted, but with the effect of the estoppel arising from the Foreign Minister’s statement. 
__ 88Ibid., p. 207; Hackworth, Digest of Internationa! Law, vol. V, pp. 409-10. Similarly, 
if a government imposed secret limitations on the power of a plenipotentiary who later 
exceeded his instructions, those limitations could not be pleaded by the state concerned. 
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this footing. So, in the present case, constitutional limitations on the com- 
petence of the foreign minister not proved to have been known to Denmark 
at the time certainly did “not concern the Danish Government,” in view of 
the general practice of states which was to clothe foreign ministers with 
adequate authority. In these circumstances, it could not be said that Den- 
mark was affected with notice of any limitations on the competence of the 
foreign minister, The case would have been stronger, of course, had the 
foreign minister been asked if there did exist limitations and if he had re- 
plied in the negative. The majority opinion speaks of “a reply of this nature 

. . in response to a request . . . in regard to a question falling within his 
province. . . .” No doubt such a question would also fall within his province, 
and his reply could properly be accepted by the state on whose behalf the 
question is put as conclusive and as putting to rest any imputation to it of 
notice of constitutional limitations. 

On the same principle, it seems that, if a state entertains some doubts 
concerning the constitutional law of another state with which it contem- 
plates making an international agreement, it would be entitled to rely on 
a statement of a competent representative of that state denying the exis- 
tence of constitutional limitations. Again, the effect of such a statement 
would be to dispel any suggestion of notice of limitations. It is of importance 
to observe that the Canadian government, at all events, has acted on the 
assumption that it is protected by the assurance of a competent representa- 
tive of a foreign government as to the constitutional law of his own country. 
When the question of entering into an agreement with the United States in 
respect to the St. Lawrence waterway was under consideration in 1941, the 
legal adviser to the Canadian Department of External Affairs appears to 
have been uncertain whether, in United States constitutional law, an agree- 
ment concluded in the form of an executive agreement would create an 
international obligation. Rather than leave the question uncertain, and 
possibly permit the doctrine of notice to operate adversely to Canada, the 
Canadian government secured from the United States Attorney-General, 
through the Department of State, an opinion as to the effect of an execu- 
tive agreement in United States constitutional law. It can hardly be doubted 
that the United States Attorney-General would be the logical person to give 
an opinion on an issue of such importance. Although the United States 
Supreme Court has the power finally to interpret the Constitution, it is 
submitted that the United States is bound in international law by opinions 
transmitted in this way. The opinion received was to the effect that an 
executive agreement would be binding on the United States and the Cana- 
dian government seems to have accepted this opinion as conclusive, or at 
least as effective to estop the United States from denying the international 
validity of the agreement. 


84Borchard, “The St. Lawrence Waterway and Power Project,” p. 414; Hackworth. 
Digest of International Law, vol. V, pp. 409-10; J. E. Read, “International Agreements” 
(1948), 26 Canadian Bar Review 520 at p. 532. 
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The Doctrine of Part Performance 


There is one other exception to the doctrine that certain constitutional 
limitations on treaty-making are internationally effective, namely, in the 
case of part performance by one or more of the signatories. McNair cites 
five examples of agreements which had been partly performed before one 
signatory attempted to repudiate on the ground of noncompliance with 
some constitutional limitations.*® Under the doctrine of part performance 
are included instances both of unreasonable delay in repudiation and of one 
signatory changing its position in the belief that the treaty was valid. In 
these circumstances, the agreement must be regarded as internationally 
binding despite the noncompliance with the provisions of the constitution. 
Jones concedes the existence of this exception. He writes, “. . . in the case 
of such agreements, and of “solemn” treaties, part-performance and/or 
failure to repudiate the agreement within a reasonable time covers any con- 
stitutional defects; and in virtue of the principle of estoppel the agreement 
must be regarded as internationally binding.”®** A similar opinion is ex- 
pressed by McNair in these words: 


It is not easy to deduce a very explicit principle from the foregoing incidents 
[inter alia, the Tinoco Arbitration and the agreement regarding the British 
consulate in the Spanish zone of Morocco], but it seems to be safe to say that, 
in the view of the United Kingdom Government, when an international en- 
gagement has been partly performed or otherwise treated by both parties as 
internationally binding, it cannot validly be repudiated by either of them on 


the ground that its conclusion failed to comply with some internal requirement 
of its constitutional or other law.*" 


Summary of Submissions 


The effect of constitutional limitations on the treaty-making power of a 
state may be summarized in a series of propositions. 

1. Constitutional limitations of this type may be divided into two classes: 
(a) those which are limitations as to form; and (6) those which are limita- 
tions as to content. Only the former are considered to have effect in inter- 
national law. It is submitted that a state is entitled to plead that limitations 
of this type have not been complied with provided that the state against 
which they are set up either had actual notice of their existence or must be 
taken to have had notice of them by reason of their notoriety. Limitations 
as to content, although effective in municipal law, cannot be pleaded as 
excusing default in carrying out international obligations undertaken by 
treaty. This submission is more fully discussed below. 

2. Where an undertaking is made by a foreign minister on behalf of his 
state, it is not lightly to be assumed that constitutional limitations on his 
competence are effective, in view of the general practice of states under 
which it may properly be assumed that he is fully competent. 


85McNair in his introduction to Arnold’s Treaty-Making Procedure, pp. 10-13. 
86Jones, Full Powers and Ratification, p. 155. 
874A. D. McNair, Law of Treaties (New York, 1938), p. 44. 
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3. Reason dictates that no state can be bound to know all the niceties 
and complexities of the constitutional law of another state; and, therefore, 
on a doubtful issue regarding the constitutional requirements of a foreign 
state, that state will be bound by an opinion given by its competent legal 
authority in response to a request made by another state which afterwards, 
on the faith of the opinion, concludes an agreement with it. An opinion 
given in such circumstances operates so as to protect a state against the 
operation of the doctrine of notice. 

4. Where there has been delay in repudiating an agreement, or where 
it has been partly performed, a state is then estopped from setting up the 
existence of constitutional limitations. 

In other words, if the general principle is taken to be that constitutional 
limitations as to form are internationally effective, there are some very 
broad exceptions to that principle, namely, the exceptions stated in proposi- 
tions two, three, and four above. For this conclusion, there exists consider- 
able evidence in history, in the practice of states and in the writings of 
publicists; moreover, it is a conclusion that is dictated by considerations of 
principle. 

Historical Evidence 


Jones has traced the development of the treaty-making power, and it is 
now proposed merely to attempt to summarize the conclusions reached by him 
as the result of his research. Treaties were at one time personal compacts 
between sovereigns and the form of the present-day heads-of-state treaty is 
evidence of the nature of these agreements. With the development of con- 
stitutional government, given great impetus by the revolutions in France 
and the United States, there was introduced the element of constitutional 
limitations on the treaty-making power. Ratification, at one time regarded 
as automatic and certainly obligatory (except where the plenipotentiary ex- 
ceeded his powers), became discretionary. This development was the direct 
result of the need to consult representative institutions before treaty obliga- 
tions could validly be assumed. In the eighteenth century, the constitutions 
of France and the United States defined the conditions under which inter- 
national obligations could validly be undertaken. This movement towards 
the definition by municipal law of the competence of agents to enter into 
international agreements has been reflected in the constitutions of a large 
number of other states, particularly those in Latin America.** It was no 
longer possible, as it had been when heads of state themselves entered into 
agreements, to assume that any treaty signed by a plenipotentiary would 
be ratified. Indeed, the full powers issued by the United States expressly 
state that any agreement entered into by their plenipotentiary must be 
ratified in accordance with the Constitution before obligations will validly 
be assumed.®° 


88See Arnold, Treaty-Making Procedure, pp. 19 ff. 
89Jones, Full Powers and Ratification, p. 136. 
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Though it has become necessary to have regard to the constitutions of 
states in order to determine the powers of negotiators, are these constitu- 
tional limitations effective in international law? Jones answers in this way: 
When treaties were made between sovereigns, their power to make treaties 
was self-evident—that being an incident of absolute power. Heads of states 
now derive such powers as they possess from municipal law. How then, 
Jones asks, is it possible to ignore municipal law? The authority of the agents 
of states is determined by the constitution of each state; so, of necessity, 
international law has come to recognize certain limitations on the treaty- 
making power. Moreover, “international law might be regarded as stultify- 
ing itself if it insisted on the validity of treaties, which, being constitutionally 
void, would in most cases become admittedly ineffective and perhaps incap- 
able of execution.”® However, the principle that certain constitutional 
limitations are effective in international law is limited by the equally clear 
doctrine of international law that the provisions of municipal law cannot 
be pleaded as an excuse for non-compliance with international obligations 
validly assumed by states, International law, especially in the absence of 
other rules on the subject, necessarily has adopted the constitutional pro- 
visions of the various states in regard to the extent to which the executive 
is constituted the agent of the state for the purpose of entering into inter- 
national agreements and in regard to the actual procedure for making such 
agreements, for example, the distribution of authority within a state, the 
issuance of full powers, and the ratification of and accession to international 
treaties. All of these provisions are recognized as being effective in inter- 
national law. On the other hand, it is submitted that provisions of municipal 
law which prohibit treaties of a particular kind or otherwise limit the con- 
tent of treaties are not accorded recognition in international law. Inter- 
national law has its own rules on these subjects. Jones, who uses the phrase 
“material validity” to denote provisions of municipal law relating to the 
content of treaties, states that “it is clear that the principles which govern 
the material validity of treaties are laid down by international law, and that 
municipal law cannot modify or abrogate these principles.” 


The Practice of States 


The effectiveness in international law of constitutional limitations on the 
form of treaties can also be demonstrated by reference to state practice. 
Jones and McNair have cited many examples of the recognition by states 
of constitutional limitations of this nature.*? Their researches show that a 
number of states, including the United Kingdom, the United States, the 
Soviet Union, and many Latin American states have asserted in relation to 
their own constitutions and those of other states that limitations on the form 
of treaties must be complied with before the treaty is internationally (as 


%]bid., p. 151. 91] bid., p. 153. 


827 bid., pp. 136-51; McNair in his introduction to Arnold, Treaty-Making Procedure, 
pp. 3-16. 
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well as municipally) binding. As both of these writers have examined the 
relevant precedents with great care, it is not proposed to traverse the ground 
covered by them. Jones concludes: 


Such are the main incidents and cases where the problem has been discussed 
in diplomatic practice upon the American continent and elsewhere. From the 
evidence of American and South American practice we are entirely justified 
in saying that upon the American and South American continents constitu- 
tional limitations [he must, in view of his later submissions, be referring to 
limitations as to form] are deemed to be fully operative in international law. 
A treaty which is constitutionally invalid is internationally null and void... . 
With regard to States outside the American and South American continent the 
evidence tends in the same direction, but is not of such a character that it can 
be confidently regarded as conclusive. It has been already pointed out that, in 
the case of the American States, the constitutional texts plainly provide for a 
special procedure in the conclusion of treaties: ratification can only be granted 
if and when one or both of the houses of the legislature approve. This system 
has, however, been extended beyond the confines of those States to Switzerland, 
Esthonia, the Netherlands, Turkey, Portugal, Rumania, Luxemburg, Liberia, 
Iraq, Afghanistan and Persia.** 


There is also evidence that Canada accepts the operation of constitutional 
limitations in the international field.” 


The Views of Text Writers 


Among the opinions of eminent writers and jurists, Oppenheim takes the 
view that all treaties that fail to comply with constitutional limitations are 
not binding internationally. He makes no distinction between limitations 
on the form and limitations on the content of treaties.*° Jones remarks that, 
while Oppenheim and Hall believe that constitutional limitations are com- 


pletely effective internationally, there is a group of writers who take a differ- 
ent view: 


Most [writers] . . . draw a clear distinction between constitutional restrictions 
on the treaty-making power so far as procedure is concerned and restrictions 
which prohibit treaties of a particular kind. Restrictions relating to procedure 
bear on the formal validity of the treaty and must be complied with. Those 
relating to the content of the treaty are internationally ineffective. The formal 
validity of treaties is determined by public internal law; but the material valid- 


ity of a treaty is a matter of substance which cannot be determined by the 
internal laws of states.” 


In support of his thesis Jones relies on evidence furnished by the formal 
documents (full powers, acts of ratification and accession, the formal 
clauses in treaties), diplomatic practice, the views expressed by governments 
and judicial decisions, all of which he examines with great care. In practice, 


88Jones, Full Powers and Ratification, pp. 148-9. 

%4Read, “International Agreements,” p. 532; Borchard, “The St. Lawrence Waterway 
and Power Project,” p. 414. See also p. 186, supra. 

%5Oppenheim, p. 887. 

Jones, Full Powers and Ratification, p. 151. 
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of course, it may be found to be difficult to determine into which of his 
two categories a constitutional limitation falls. 

McNair makes a distinction which is similar to, but not identical with, 
Jones’s formal and material classification. He states: “‘. . . it will be clear 
how important it is to distinguish in relation to a treaty between the per- 
fection of the international obligation and the perfection of the municipal 
means to carry it out, because the former may exist without the latter.”®* 
He considers that constitutional limitations as to the formation of an obli- 
gation are internationally effective provided they are such “of which the 
world has notice.”®® The question of the need for notice has already been 
discussed. McNair confesses in regard to his classification that, “the differ- 
ence resides not so much in the substance as in the machinery employed by 
a State to give effect to these qualifications.” °° We will return to this point 
later when we are attempting to classify, as limitations of form or of content, 
the constitutional limitations operative in the countries with which we are 
specially concerned. In a later book, McNair adds little, if anything, to his 
earlier remarks but he does draw attention to the following statement made 
by Lord Atkin when delivering the opinion of the Judicial Committee in 
the Labour Conventions Case: “It will be essential to keep in mind the dis- 
tinction between (1) the formation, and (2) the performance, of the obli- 
gations constituted by the treaty. . . .”?°' This distinction between formation 
and performance is similar to the classification suggested by Jones—that of 
“formal” and “material’ validity. 

Stewart adopts the classification suggested by McNair and states: 


. . we must draw a distinction between (1) those municipal requirements 
which are essential in order to make treaties binding, [i.e., constitutional limi- 
tations as to form within the meaning given above to that term] and (2) those 
municipal requirements which are necessary for the application and enforce- 
ment of treaties by and within the state.!°* With respect to the former pro- 


87For example, it would be difficult to assign to one of these categories a constitutional 
provision to the following effect: “The President shall have the power to make treaties 
with foreign states but no treaty shall be made which conflicts with this constitution or 
attempts to deprive a citizen of his rights under this constitution.” Although such a 
limitation appears to relate to the content of treaties, it could be argued that the latter 
portion of this provision deprives the President of his power to make certain treaties and 
hence is a limitation as to form. A similar problem is encountered in private international 
law when it becomes necessary to classify a rule as one of substance or procedure. See, 
e.g., G. C. Cheshire, Private International Law (4th ed., Oxford, 1952), pp. 637-41; 
W. W. Cook, “ ‘Substance’ and ‘Procedure’ in the Conflict of Laws” (1933), 42 Yale 
Law Journal 333; Sampson v. Channell (1940), 110 F. 2d. 754. 

88McNair in his introduction to Arnold’s Treaty-Making Procedure, p- 6. In the 
United Kingdom and other British Commonwealth countries that have similar consti- 
tutional limitations the distinction made by McNair is identical with that made by 
Jones. Limitations on the power of performing a treaty are in those countries limitations 
as to content. But limitations as to content need not always correspond with constitu- 
tional provisions as to the performance of treaties, e.g., a provision prohibiting the 
making of treaties inconsistent with the constitution is a limitation as to content, but it 
does not relate to the performance of treaties. 

897 bid., p. 5. 100] bid., p. 15. 101[1937] A.C. 326, 347. 

102There is a clear principle of international law that a state cannot plead legislative 
inactivity as an excuse for a breach of its international obligations. 
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visions, foreign states may be presumed to be aware of these requirements and 
the treaty is not internationally binding unless these requirements have been 
fulfilled. . . . With respect to the second class of provisions, however, foreign 
nations cannot, under international law, be presumed to have any knowledge, 


and the existence of these municipal provisions does not affect the binding force 
of treaties duly entered into. 


It is not clear whether Stewart considers that if notice in respect of require- 
ments falling under his second category were given to another state, or could 
be implied, that state would also be bound to admit the force of these limita- 
tions and to recognize that if they have not been complied with no binding 
obligation has been created. Such a conclusion would appear to be un- 
reasonable’ and it seems clear that if notice of constitutional limitations 
falling under this second category (apart from an express provision in the 
agreement that no binding obligations will be assumed until the necessary 
legislation has been enacted) were given, this action would not prevent the 
creation of a binding international agreement. 

Hyde, who addresses himself in the main to the United States Constitu- 
tion, also recognizes the distinction between the power of the executive to 
make and the power to carry out treaties. He states: “It [the difference 
between a valid international agreement and the attitude of Congress to- 
wards its implementation] is at times, however, obscured from view by 
utterances which appear to confuse constitutional requirements as to modes 
of performance with constitutional limitations upon the capacity of the 
Republic to contract.”?®° He is here drawing the distinction that has been 
made by McNair and Stewart between the formation and the performance 
of the obligation. A constitutional limitation of the latter type, though 
effective in municipal law, has no force in international law and it is not 
competent for a state to plead such a provision as an excuse for default. 
Wright makes the same point in these words: 


There is no doubt but that the President can, with the consent of two-thirds 
of the Senate, make treaties binding the United States and compelling the 


103Stewart, Treaty Relations of the British Commonwealth of Nations, p. 299. See 
the latter portion of footnote 98, supra. 

104Tf any other principle applied, governments which were maintained in office by 
a narrow majority, and which had experienced difficulty in the past in securing the 
enactment of legislation to implement treaties, could plead their inability to secure the 
necessary legislation as going to the validity of the international obligations assumed by 
the treaty. In other words, such a government would be permitted to argue that if it 
gave notice of its internal difficulties in securing legislation, no valid international obli- 
gations would have been assumed until the legislation called for by the treaty had been 
enacted, and that, if it were not possible to secure the passage of the legislation, no 
valid obligation had been entered into. 

Of course, it would always be possible for such a government to secure the inclusion 
in the treaty of a provision to the effect that the treaty was not to enter into force until 
the enabling legislation had been enacted. Such a provision would of necessity be effective 
in international law, but the impediment to the creation of a binding international 
obligation would not be the result of a constitutional limitation, but would be based on 
the agreement of the parties. In fact, the inclusion of such a provision would obviate 
the difficulties surrounding constitutional limitations. An express provision of this type 
leaves no doubt as to the international obligations of the parties. 

105Hyde, International Law, vol. II, p. 1403. 
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House of Representatives, under penalty of sacrificing the good faith of the 
United States, to make such appropriations or to pass or to refrain from passing 
such laws as may be necessary to carry them out. The House has objected to 
being thus coerced on several occasions, but constitutional lawyers have not 
questioned the power of the President and Senate to act. 


In reference to the North Atlantic Pact, it has been suggested that, be- 
cause of the requirement in article I, section 8, of the United States Con- 
stitution, that only Congress may declare war, the United States would not 
be bound by a treaty under which it undertook to go to war. This, it is sub- 
mitted, is a misconception, as Hyde and Wright have adequately shown. 
Hyde has also drawn a clear distinction between the validity of the obliga- 
tion and its performance. He states, with regard to such a treaty, “the dis- 
tinction, between the inexpediency of the imposition by treaty upon the 
Congress of a burdensome and distasteful duty of performance, and the 
validity of an engagement which the Constitution may not proscribe, needs 
constantly to be observed.”?°? This is the conclusion reached by Wright 
who, in reference to the power of the president to commit the United States 
to participation in military sanctions, observes: 


If such obligations are to be assumed the problems must be faced (a) what is 
the proper constitutional procedure for assuming them, and (b) what is the 
proper procedure for carrying them out once they are assumed? 

These two questions are related because the President, as the representative 
authority of the United States responsible for diplomatic relations, has power 
to commit the United States to any international obligation which the United 
States might undertake provided he has reasonable assurance that the obliga- 
tion will be carried out. The President would be violating his Constitutional 
duties if he committed the good faith of the United States without sufficient 
grounds for confidence that he could rely on the collaboration to fulfill the 
obligation of whatever other organs of the Government are necessary for that 
purpose.18 


He stresses that the President might be violating his duties by entering into 
an agreement which he cannot implement without congressional co-opera- 
tion, but he does not suggest that the obligation is not binding internationally. 

These writers make it clear that there are two types of constitutional limi- 
tations, (1) as to form or procedure, which is internationally effective, and 
(2) as to content, including limitations dealing with the implementation or 
performance of the obligation undertaken, which cannot be pleaded as an 
excuse for default. The difficulty is that, having made this classification, the 
problem of placing constitutional limitations under one of these heads still 
remains to be solved, and a limitation might easily fall under “form” or 
“content” according to the manner in which it is expressed in the particular 


106Q. Wright, “The United States and International Agreements” (1944), 38 Amer- 
ican Journal of International Law 341. 

107Hyde, International Law, vol. II, pp. 1402-3. 

108Q. Wright, “Constitutional Procedure in the United States for Carrying out Obli- 
gations for Military Sanctions” (1944), 38 American Journal of International Law 678 
at pp. 679-80. 
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constitution. In so far as the constitutions examined in this paper are con- 
cerned, however, there is little difficulty’ in determining whether the 
limitations relate to form or content; but it remains true to say that the 
manner in which the limitations are expressed might easily affect their 
effectiveness in international law. There can be no doubt that the limitation 
contained in article II, section 2, of the United States Constitution is effec- 
tive internationally. This provision goes to the formal validity of treaties 
entered into by the United States. Without compliance with this provision, 
of which all states have, or by reason of its notoriety must be presumed to 
have, notice, the treaty is not binding on the United States.’ The only 
limitations on the power of the United Kingdom to make treaties affect the 
content or implementation of treaties and are, in our submission, of no 
effect in international law. No instance is known to the writer of the govern- 
ment of the United Kingdom denying the binding force of any treaty on 
the ground that the internal laws of the United Kingdom had not been 
complied with. The same is true of the constitutional provisions in Canada 
and Australia. It was not contended by the government of Canada that 
the labour conventions, the subject of dispute as to legislative competence in 
the Labour Conventions Case,'* were not binding internationally, although 
there has been some conjecture amongst writers. The constitutional limita- 
tions operating in the United Kingdom, Australia, and Canada do not, it 
is submitted, relate to the procedure by which treaties are made, but merely 
to content. Hence, if our submission is correct, the limitations, although 
effective in municipal law, do not operate in international law and could 
not be pleaded as an excuse for default in carrying out an obligation under- 
taken by treaty. 

The principle supporting the submission that limitations as to form are 
recognized as effective in international law appears to be rather a negative 
one. If international law insisted on the international validity of treaties 
that had been entered into without compliance with the requirements of 
municipal law and were, therefore, not binding in municipal law, inter- 
national law would be divorcing itself from practical issues. What would be 
achieved, if a treaty were regarded in international law as binding, when 
the signatory state denied that the treaty had any such effect because its 
laws as to the manner in which treaties are to be entered into had not been 
complied with? Jones makes this point in these words: “International law 
might be regarded as stultifying itself if it insisted on the validity of treaties, 
which, being constitutionally void, would in most cases become admittedly 


10®Perhaps an exception should be made in the case of the United States. There is a 
substantial body of opinion in that country to the effect that no treaty inconsistent with 
the Constitution can be made. But in our submission, such a limitation, if it exists, is a 
limitation as to content and, though effective in muncipal law, is of no effect in inter- 
national law. 

110See Jones, Full Powers and Ratification, p. 149. 

111[1937] A.C. 326. 
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ineffective and perhaps incapable of execution.”*"* It might be said that the 
same principle would support the effectiveness in international law of limi- 
tations on content, but it is submitted that there is a fundamental difference 
between constitutional provisions as to the manner in which international 
obligations are to be assumed and the prohibition of, or the restriction on, 
the acceptance of specified types of obligations. International law itself has 
defined the field within which treaties might be made—it prohibits treaties 
which violate certain fundamental (though admittedly vague) principles 
of law or morals. Municipal laws can no more abrogate these principles 
than add to the list of prohibited matters. 

There would seem to be evidence in history, in the practices of states, in 
the writings of eminent publicists, and in considerations of principle, to 
support the proposition that, subject to certain broad exceptions, consti- 
tutional limitations on the form of treaties have effect in international law, 
while constitutional limitations on the content of treaties are not recognized 
as having any such effect.’'* As already stated, however, it may be difficult 
in some cases to secure agreement as to whether a constitutional limitation 
falls under one or other of these two heads. In practice, therefore, treaties 
should expressly provide that they are not to enter into force until the con- 
stitutional provisions of the signatory states have been complied with and 
any necessary legislation required by the treaty has been enacted. 


112Jones, Full Powers and Ratification, p. 151. 

1138The topic discussed in this article has been considered by the International Law 
Commission, but little progress has been made; see its Reports A/1316 (1950), par. 136, 
and A/CN 4/101 (1956), pars. 74 and 75. 








LIMITATION AND EXCLUSION OF LIABILITY IN BAILMENT 
Bora LASKIN* 


HE practice of parking lot operators, other storers of goods, carriers, 
repairers, and launderers and cleaners to limit or exclude their liabili- 
ties to their customers for loss or damage to goods is not new.’ In England 
and in Canada, unlike the situation in the United States, it has received 
encouragement from the courts.” From time to time over the past century 
there have been generalized statements summing up the developed doctrines 
as they applied to common carriers and as they applied to bailees with a 
less strict liability.* The most recent attempt to give perspective and direc- 
tion to the operation of qualifying and exculpatory notices or contract pro- 
visions was by the English Court of Appeal in 1945 in Alderslade v. Hendon 
Laundry Ltd.* The judgment in that case, approved as it was by the Privy 
Council in Canada S. S. Lines Ltd. v. Regem,* has provided a focus for the 
subsequent case law in England and in Canada. Inevitably, there had to 
be refinements in its application, and, after a decade, some appraisal or 
re-appraisal of the development of this branch of the law is justified; the 
more so by reason of such recent decisions as Brown v. Toronto Auto Parks 
Ltd.® in the Ontario Court of Appeal, and Woolmer v. Delmer Price Ltd." 
in the English Queen’s Bench Division. 
The English courts yielded without any apparent struggle to the com- 
mercial advantage taken of the defenceless customer by common carriers 
who passed to the public some or all of the risks of their obligatory service.® 


*Professor, Faculty of Law, University of Toronto. 

1See T. F. T. Plucknett, A Concise History of the Common Law (4th ed., London, 
1948) at p. 450; Gibbon v. Paynion (1769), 98 E.R. 199. 

2See R. A. Brown, The Law of Personal Property (2nd ed., Chicago, 1936) at p. 393: 
“Assuming that a contract has been made, perhaps a majority of the courts Tin the 
United States] hold that a bailee may not, on grounds of public policy, contract to 
exempt himself from liability for his own negligence. . . . It is of course competent for 
the parties to contract so as to exempt the bailee from liability for a loss or damage to 
the bailed goods which arises from certain specified causes.” See also Williston on 
Contracts (revised ed., New York, 1936), vol. VI at p. 4972; Corbin on Contracts (St. 
Paul, 1950), vol. VI at pp. 866-72. 

8See Phillips v. Clark (1857), 140 E.R. 372; Price and Co. v. Union Lighterage Co., 
[1904] 1 K.B. 412; Rutter v. Palmer, [1922] 2 K.B. 87. 

4[1945] 1 All E.R. 244. 

5[1952] 1 All E.R. 305. 

6[1955] 2 D.L.R. 525, affirming with a variation [1955] 1 D.L.R. 461. 

7[1955] 1 All E.R. 377. 

8See Nicholson v. Willan (1805), 102 E.R. 1164, at p. 1167, where Lord Ellenborough 
C.J. said: “It was also contended on the part of the plaintiffs that such a special accep- 
tance of goods by a common carrier as is contained in the defendants’ notice is contrary 
to the policy of the common law, which has made common carriers responsible to an 
indefinite extent for losses not occasioned by the only excepted causes of loss... . But 
considering the length of time during which, and the extent and universality in which 
the practice of making such special acceptances of goods for carriage by land and water 
has now prevailed in this kingdom, under the observation and with the allowance of 
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It was left to the legislature to apply a remedy.® If the situation was theo- 
retically easier on the customer in the case of other kinds of bailees because 
he could shop around in a competitive field, standardized contracts tended 
to put him in a “take it or leave it” position here also. Canadian courts 
proved to be the slavish adherents of the English doctrine, and thus there 
was no original inquiry in Canada into the considerations that underly 
limiting or exculpating provisions. Morality, relative bargaining power, the 
status or relationship position of the parties (which are some of the factors 
adverted to in the United States courts)'® were all subordinated to the 
formal bargain between the parties in line with the nineteenth-century 
emphasis on freedom of contract as itself a moral precept. It was only after 
paying formal lip service to this precept that the English and Canadian 
courts felt able to give inarticulated weight to the factors above-mentioned 
through interpretative doctrines. Thus, an exonerating clause might be 
ignored because it never became part of the contract,’ or it was ambigu- 
ous,” or it was not broad enough to cover the situation to which it pur- 
portedly related,’* or it was so broad that it could cover more than the 
particular situation and hence had meaning without reference thereto."* It 
is the results of these techniques of interpretation that will be discussed in 
what follows. 

It will be assumed, for the purposes of this article, that the bailor has 
knowledge of or is fixed with knowledge of the qualifying or exculpatory 
provision on which the bailee relies, either because he read it’® or because 
it was brought to his attention’® or because he signed a document embody- 
ing it so as to become bound by what the document contained.’* With this 
problem out of the way, the two main issues for consideration are (1) the 
permitted range of qualifying or exculpatory terms, and (2) their operation 
in the varying circumstances which may result in a failure to redeliver bailed 
courts of justice, and with the sanction also and countenance of the Legislature itself, 
which is known to have rejected a bill brought before it for the purpose of narrowing 
the carriers’ responsibility in certain cases, on the grounds of such a measure being un- 
necessary, in as much as the carriers were deemed fully competent to limit their own 
responsibility in all cases by special contract; considering also that there is no case to 
be met with in the books in which the right of a carrier thus to limit by special contract 
his own responsibility has ever been by express decision denied; we cannot do otherwise 
than sustain such right in the present instance, however liable to abuse and productive 
of inconvenience it may be, leaving to the Legislature if it shall think fit to apply such 
remedy hereafter as the evil may require.”’ See also Lyon v. Mells (1804), 102 E.R. 1134. 

9See Peek v. North Staffordshire Ry. Co. (1863), 10 H.L.C. 473. 

10See Williston on Contracts, vol. VI at pp. 4964 ff.; A Note on the validity of an 
ordinary bailment contract limiting liability of a bailee for negligence (1938), 86 Uni- 
versity of Pennsylvania Law Review 772. 

11Cf, Dewart v. 400 Parking Systems Ltd., [1954] O.W.N. 154. 

12Sce Olley v. Marlborough Court Ltd., [1949] 1 All E.R. 127, at p. 133. 

13Cf, Pickin v. Hesk and Lawrence, [1954] 4 D.L.R. 90. For a situation in which a 
narrow construction favoured the bailee, see Halls v. Piestik, [1955] O.W.N. 641. 

14The common carrier cases are illustrative. 

15See Mitchell v. Silverman, [1952] O.W.N. 130. 

16See Barnes v. Union Steamships Ltd., [1955] 2 D.L.R. 564; Dewart v. 400 Parking 


Systems Ltd., [1954] O.W.N. 154. 
1TSee Walden v. Haney Garage, [1928] 1 D.L.R. 688. 
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goods or in a redelivery of them in a damaged condition. The Alderslade 
Case was concerned chiefly with the second of these issues. An elaboration 
of this issue will require an appreciation of the different kinds of obligations, 
flowing both from common law and from contractual undertakings, which 
may rest on various kinds of bailees. 

In the case of the ordinary bailee for storage, the execution of a contract 
of bailment adds nothing to his common law obligation to take reasonable 
care of the bailed articles, apart from specific terms as to the duration of 
and compensation for the keeping, or as to the place of keeping. Thus, it 
has been held that an action for damage to bailed goods or for their non- 
return sounds in tort rather than contract when the plaintiff is not driven 
to rely on any obligation of the bailee beyond his common law one in order 
to succeed on his claim.’* If a qualifying or exculpatory clause were intro- 
duced into the contract of storage, it could not be said that a plaintiff would 
evade it by expressing his claim in tort and thus succeed against the bailee 
in spite of the contractual protection. The same risk is involved, whether the 
form of action is tort or contract, and the plaintiff is bound by the qualify- 
ing or exculpatory term. If, however, the contract called for storage in a 
particular place and the bailee stored the goods elsewhere, the bailor’s action 
would sound in contract. Due care would not be an answer to the breach 
of contract, because the bailee has exposed the goods to a risk excluded by 
the bargain between the parties. It would be otherwise if removal of the 
chattel by the bailee to other premises than his own was not a breach of any 
term of the contract. These contrasting situations are illustrated by Lilley v. 
Doubleday and Barbour & Proude v. Doucette.* If a limiting or excul- 
patory provision were included in a contract for storage in a particular 
place and the bailee were in breach of the contract, it is clear that he could 
not rely on the qualifying term. Having broken his contract, and loss having 
resulted from the breach, he could not assert a protective clause which was 
predicated on performance within the limits of the contract. The bailor’s 
action in such a case could still sound in contract, but in the circumstances 
the protective clause would be no bar to his success." Alternatively, there 
appears to be no reason why the bailor’s action should not sound in tort by 
way of conversion through misdelivery.*” Here too, the protective clause 


would be of no help because the bailee’s act was beyond the risks covered 
by it. 


18Turner v. Stallibrass, [1898] 1 Q.B. 56; Williams v. Fox Johnson & Co. Ltd., [1942] 
4 D.L.R. 143; Jackson v. Mayfair Window Cleaning Co. Ltd., [1952] 1 All E.R. 215. 

19(1881) 7 Q.B.D. 510. 

20[1942] 2 D.L.R. 624. 

21Se Bontex Knitting Works Ltd. v. St. John’s Garage, [1943] 1 All E.R. 690; McGale 
v. Security Storage Co. (1915), 7 W.W.R. 1015. 

22It is submitted that Maunsell v. Campbell Security Fireproof Storage @ Moving 
Co. Ltd., [1921] 2 W.W.R. 348, was wrongly decided for the defendant bailee where 
by mistake, the defendant shipped stored goods to England and some of them were lost. 
Misdelivery, though innocent, was outside the risks of the contract and the exculpatory 
clause should not have been applied in the bailee’s favour. 
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Where a bailment is not for storage as such, but for repair or other pro- 
cessing of another’s goods, contractual obligations of using proper skill and 
care are added to the common law obligations of due care for the safe keep- 
ing and return of the goods. The introduction of limiting or exculpatory 
clauses in such cases may raise either questions of proper draftsmanship rela- 
tive to their application to the range of obligations on the bailee, or ques- 
tions of their alternative application to the common law or contractual 
obligations of the bailee. It is here that more complicated questions arise in 
determining when and how liability, if any, arises and it will be convenient 
at this point to deal in order with the two principal issues mentioned above. 


I. RANGE OF LIMITATIONS AND EXCLUSIONS 


A distinction must be taken between liabilities of a bailee arising at com- 
mon law and those arising independently under contractual terms. Apart 
from statutory limitations on “contracting out” of liability, such as those 
affecting common carriers, the position with respect to a bailee’s common 
law obligations may be summed up as follows. Neither English nor Cana- 
dian law prevents a bailee from limiting or excluding his so-called “‘insurer’s” 
liability if, for example, he is a common carrier, or from limiting or exclud- 
ing his liability for his own negligence, or that of his servants acting within 
the scope of their employment, if he is an ordinary bailee.** Limitation or 
exclusion by a bailee of liability for the wilful wrongdoing of a servant to 
whom a bailor’s goods have been entrusted is also permissible.** How far a 
bailee (not being a corporate bailee), can limit or exculpate himself from 
liability for his own wilful wrongdoing is not a clearly decided matter. The 
better opinion would be that it is contrary to public policy to permit him to 
enforce an exculpatory provision to protect himself against his own theft 
or wilful destruction of bailed goods.*° For a similar reason, he should not 
be permitted to limit his liability against such misconduct on his own part. 

There may, however, be forms of conversion not so deliberate, as where a 
bailee misdelivers goods by mistake. There is no reason why in such a case 
a bailee should be prevented from relying on a limiting or exculpatory pro- 
vision against liability. The judgment of Devlin J. in Alexander v. Railway 
Executive holds out as permissible for a bailee “to protect himself against 
any sort of wrongful delivery, however deliberately made.’** This is a ques- 
tionable proposition because it assumes that the courts ought to or will 

23Pickin v. Hesk and Lawrence, [1954] 4 D.L.R. 90. 

24On the question of a bailee’s liability in such a case, see Casenote (1939), 17 Cana- 
dian Bar Review, 604. As to limitation or exculpation for such liability, see W. R. John- 
ston & Co. Ltd. v. Inter-City Forwarders Ltd., [1946] O.R. 754. 

25See The American Law Institute’s Restatement of the Law of Contracts (St. Paul, 
1932), s. 575. In the Maunsell Case, fn. 22 supra, McPhillips J.A. stated (p. 356): 
“At the outset it may be conceded that the contract would not excuse appellants’ liability 
for acts of wilful misconduct on the part of themselves or their employees.” However, 
this was said in reference to a particular qualifying clause which limited “the responsi- 


bility of the company”, and was not addressed to the principle stated in the text. 
26[1951] 2 All E.R. 442, 448. 








206 Tue University or Toronto Law JouRNAL 


permit a bailee to pass to a bailor the full risk of wilful misconduct by the 
bailee himself. There is a passage in Story on Bailments that is as apt today 
as when it was written in 1832. It reads as follows: 

In respect to cases of losses by fraud, there is a salutary principle belonging 
both to our law and the civil law. It is that the bailee can never protect himself 
against responsibility for losses occasioned by his own fraud; nay, not even by 
a contract with the bailor, that he shall not be responsible for such losses. For 
the law will not tolerate such an indecency and immorality as that a man shall 
contract to be safely dishonest; and it therefore declares all such contracts 
utterly void; and holds the bailee liable in the same manner and to the same 
extent as if no such contract ever existed.?7 


Where specific contractual obligations are undertaken by a bailee and he 
purports to reduce or eliminate them by qualifying or exculpatory clauses, 
the matter is more difficult. In the Alderslade Case, Lord Greene M.R. 
spoke of the obligation to launder as “the hard core of the contract,” “the 
primary obligation,” and stated that “no question of taking due care enters 
into it.”** This however does not answer the question whether a bailee who 
engages to launder or clean or repair or process a bailor’s goods may limit 
or exclude his contractual liability for failing to perform the contract or for 
performing it badly. Whether, as a matter of construction, a limiting or 
exculpating provision is applied to the common law obligations of a bailee 
rather than to his contractual undertakings is beside the point presently 
under discussion. For example, the limiting clause in the Alderslade Case 
stipulated a maximum allowance “for lost or damaged articles.” If the 
articles had not been lost (they were lost in the Alderslade Case) but had 
been damaged in the course of laundering, would the limiting clause apply? 
It would be simple to say that the clause was not expressed to apply to the 
“hard core of the contract” and could be given subject-matter by referring 
it to the ancillary common law obligation of safe keeping. Suppose, however, 
that the clause provided expressly that liability was limited or excluded 
where goods were damaged in the course of laundering. As already pointed 
out, due care does not enter into the question in so far as it concerns the 
promise of performance. If the contract contained a clause excluding lia- 
bility for failing to launder, the contract would be clearly an illusory one, 
taking away by one clause what had been promised by another; and the 
launderer, if the goods were delivered to him, would be simply a bailee 
obliged by common law to take reasonable care of the goods. However, a 
mere limitation of liability for non-performance of the promise to launder 
would appear to be enforceable, because it still engages some responsibility 
of the promisor.”* Should the same reasoning apply to risks arising in the 
performance of the promise? Since these do not touch the “core” of the 
contract, be it one to repair or simply to carry, the English and Canadian 

27]. Story, Commentaries on the Law of Bailments (Boston, 1870), p. 21. 


28[1945] 1 All E.R. 244, 246. 
29See Corbin on Contracts, vol. VI at p. 872. 
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case law admits the possibility of limiting or excluding liability for these 
“external” risks, as least so far as negligence is concerned and even with 
respect to wilful misconduct by an employee. The question is one of drafts- 
manship and involves a decided disposition of the courts to avoid applying 
an exonerating clause to damage arising in performance of a contract where 
the clause can have another application. 

An illustration of these points may be offered in the case of the ordinary 
repairer. He contracts to effect repairs and, expressly or impliedly, to use 
reasonable care and skill in so doing. Any exculpation of his duty to make 
the repairs whereby he could presume to return the goods faultily repaired 
would be at complete odds with the “intent of the transaction.”*° In the 
course of effecting the repairs, however, there may be risks of damage to 
the goods from careless handling or otherwise, and it would be open to the 
bailee-repairer to limit or even exclude his liability for damage for negli- 
gence in these respects. A contrasting situation may be posed by the case of 
a contract, let us say with a private carrier, for carriage of goods between 
specified points. The “core” of the contract being to carry, there are, none 
the less, risks attending the performance of the contract which involves a 
duty to carry safely. If the goods were damaged in transit without the car- 
rier’s fault, he would not ordinarily (unless he “insured”? their delivery) be 
liable for the loss. The presence of a limiting or exculpating clause without 
express specification of the range of its application would cover negligence, 
but whether it would be covered both in the course of transit and in the 
course of any keeping before and after the transit might be doubtful. The 
risks of injury or loss through careless driving are not the same as the risks 
of injury or loss in the course of keeping before or at the end of the transit 
and before delivery to the consignee. A court could on this ground justify a 
refusal to apply a general undirected limiting or exculpating clause to both 
the “bailment” and the “contractual” obligations. To which of these obli- 
gations should it then be applied? A policy preference for securing respon- 
sibility for proper performance of the “contractual” obligations would 
support a choice of applying the clause to the “bailment” obligation. 

This conclusion, of course, assumes the possibility of distinguishing be- 
tween the duty of safe keeping (apart from carriage) and the duty of safe 
carriage. Conceivably, however, the contract of carriage may involve only 
the carriage of goods without any prior or subsequent keeping by the car- 
rier, and this was apparently the situation in Turner v. Civil Service Supply 
Association.*' A term of the contract in that case was that the private carrier 
would not be liable for loss or damage caused by fire to property in transit. 
This was held to suffice to exculpate the carrier for loss of goods through 
negligence of their driver in causing a fire when, during a stop in the course 
of the journey, he poured gasoline into the truck. The court paid no par- 


80The phrase is from the judgment in Kingston v. Preston (1773), 99 E.R. 437. 
31[1926] 1 K.B. 50. 
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ticular attention to the words “in transit” in the exonerating clause, 
presumably because the loss occurred during the carriage, but a strict 
construction might have made them relevant if the loss had occurred at 
journey’s end. The Turner Case was followed shortly afterwards in Fagan 
v. Green and Edwards Ltd.** where in a contract of private carriage the 
exculpatory clause stated, “Company will not be responsible for fire.” Loss 
by fire occurred en route through negligence, and the court applied the 
clause to relieve the carrier without giving any consideration in its judgment 
to a possible application of the clause outside the range of the carriage. As 
in the Turner Case, it appeared that there was nothing else in the relation- 
ship of the parties to which the clause could apply. 


II. OPERATION OF LIMITATIONS AND EXCLUSIONS 
1. The Alderslade Rule 


What, for convenience, may be called the Alderslade rule may be stated 
thus: A limiting or exculpating clause of a bailment contract must be given 
subject-matter and, although it does not specify total or partial exoneration 
from negligence, if negligence is the only liability to which it can apply, 
then it must be applied to relieve from negligence according to its terms. 
A subsidiary proposition of the Alderslade Case is that where, in the absence 
of specification to the contrary, a bailment relationship involves indepen- 
dent, contractual duties as well as common law duties of safe keeping, a 
qualifying or exculpatory provision will be applied to the common law 
duties rather than to the others. Thus, in the case of a bailment for storage 
a limiting or exclusionary provision couched in general terms will, to the 
extent of its operation, relieve the bailee of liability for negligence. 

It is not, of course, entirely true to say that a simple bailee is liable only 
for negligence. He is liable also for conversion, whether innocent or wilful.** 
Does this liability in any way affect the operation of a protective clause that 
does not clearly cover negligence? The simple answer to this question is that 
conversion is a negation of the bailment relationship even where it is inno- 
cent (as in misdelivery by mistake), and an exonerating term of the bail- 
ment contract will not be applied to liabilities arising from conduct that is 
a denial of the bailment.** But this answer compels the conclusion that the 
exonerating clause will be applied to negligence rather than to conversion. 
There is no contradiction here of the Alderslade rule because that rule 
envisages the operation of exonerating clauses within the limits of the bail- 
ment relationship, unless there is clear expression of a more extended appli- 
cation. 


82[1926] 1 K.B. 102. 

88See E. H. Warren, Trover and Conversion (Cambridge, Mass., 1936), pp. 79-81. 

34See Duncan Machinery Co. Ltd. v. C.N.R., [1951] O.R. 578; Bontex Knitting 
Works Ltd. v. St. John’s Garage, [1943] 2 All E.R. 690. Cf. Salmon River Logging Co. 
Ltd. v. Burt, [1954] 1 D.L.R. 1. 
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None the less, the issue just raised has considerable importance as a 
matter of pleading and proof in a case where bailed goods are lost or 
damaged. If the goods are not returned following a bailment, it is trite law 
that on a plea and proof of the bailment and non-return of the bailed goods 
the bailee must disprove negligence.** The plea of bailment and non-return, 
it has been said, is not sufficient to raise an issue of conversion unless the 
plaintiff goes further and alleges and adduces evidence to show that the 
defendant was in a position to redeliver and failed to do so.** Is it then 
enough for the defendant to show that he could not redeliver because the 
goods were no longer in his possession or control? Is it for the plaintiff to 
come forward and give evidence of conversion? Is it sufficient for the de- 
fendant to disprove negligence (unless the plaintiff does give such evidence) 
and how far, if at all, can such disproof be made without the defendant 
showing how the goods were lost or damaged? These questions are raised 
in Woolmer v. Delmer Price Ltd. which, more implicitly than explicitly, 
goes to show that a bailee’s burden may cover not only disproof of negli- 
gence but disproof of any departure from the terms of the bailment contract 
(even a simple storage contract) even to the point of negating conversion.** 

The plaintiff's claim in the Woolmer Case was for the return of a mink 
coat or its value or, alternatively, for damages for breach of contract. The 
facts found by the court were simply that the plaintiff had delivered her 
coat to the defendants for storage under a contract stating, “all goods left 
at customer’s risk.” While the defendants pleaded redelivery, this was not 
established, and the central issue was whether the plaintiff was defeated by 
the exonerating clause, which admittedly would cover loss by negligence 
within the ambit of the storage contract. The defendants’ counsel argued 
on the basis of the Alderslade Case that unless the plaintiff could bring her 
claim for some independent wrong other than a failure to return the coat 
or for breach of contract in keeping it in a place not covered by the contract, 
the exonerating clause would defeat her. In rejecting this contention, Mc- 
Nair J. equally rejected its suggested basis in the Alderslade Case which he 
said did not go that far. Indeed, according to the learned judge the de- 
fendants could not escape liability, “unless they establish either that the loss 


35See Pratt v. Waddington (1911), 23 O.L.R. 178; Brook’s Wharf and Bull Wharf 
Ltd. v. Goodman Bros., [1937] 1 K.B. 534; McCreary v. Therrien Construction Co., 
[1952] 1 D.L.R. 153. The Canadian cases, at least, have been fairly consistent on this 
matter but there is some variance among some of the English decisions: see G. W. 
Paton, Bailment in the Common Law (London, 1952), chap. 11, pp. 165 ff. The United 
States cases are not uniform: see Brown, The Law of Personal Property at p. 372: “The 
great weight of authority is that the burden of persuading the jury by a preponderance 
of the evidence that the bailee was negligent always rests with the bailor and that the 
presumption of such negligence in his favour is destroyed when the defendant has once 
introduced evidence to disprove it.” 

36Warren, Trover and Conversion, pp. 44-5. The author points out, however, that the 
power of the defendant to redeliver may be shown, prima facie, by proof of the bailment 
to him and demand for return of the bailed goods on an assumed continuance thereof 
in his possession, whereupon it devolves on him to show that he had no power to return 
them. 87[1955] 1 All E.R. 377. 
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did occur in some way not involving their negligence, or alternatively, that 
the loss did occur by their negligence. If, however, they fail to adduce satis- 
factory evidence of how the loss occurred, as is the case, and if the loss may 
have occurred in a way which would not be covered by the ‘customer’s 
risk’ clause, then the clause does not protect them.’’** 

The third edition of Halsbury’s Laws of England,** in dealing with the 
burden of proof in bailment cases, cites Brook’s Wharf and Bull Wharf Ltd. 
v. Goodman Bros.*° for the proposition that if a bailee has proved the exer- 
cise of reasonable care he need not show how or when the loss or damage 
occurred. Perhaps the case on its facts supports this proposition, but in prin- 
ciple there is some doubt in view of the reference therein to a passage of 
Lord Loreburn’s judgment in the unreported House of Lords’ decision in 
Morison, Pollexfen & Blair v. Walton.*' Lord Loreburn said, inter alia, 
that it was for the bailee to explain the loss, and “if he cannot satisfy the 
court that it occurred from some cause independent of his own wrongdoing 
he must make that loss good.’ Lord Halsbury in the same case was less 
demanding of the bailee because he merely required proof by him “that 
he took reasonable and proper care for the due security and proper delivery 
of that bailment.” The real problem here is to determine how far a bailee 
must go to discharge the burden of disproving negligence. There are alter- 
native possibilities. First, it may be sufficient to show that he took due care, 
without being required to show what happened to the goods; if it is known 
what did happen, of course, his duty would then be to show that he was 
not negligent in respect to the casualty; and it may be suggested, too, that 
if there is evidence pointing to likely causes of loss, the bailee’s duty would 
be to disprove negligence in respect thereto. Secondly, it may be urged that 
the bailee must in an ordinary case of proof of the bailment and non-return 
of the goods show how they were lost and that it was without any negli- 
gence on his part. This is an extremely heavy burden where the goods have 
simply disappeared. If, however, they have been destroyed or damaged by 
a known cause or the bailee himself establishes the cause, there is nothing 
unjust in requiring him to disprove negligence in respect thereto. In the 
result, the alternatives suggested are significantly different only where there 
has been an unaccountable disappearance of the goods. It should be suffi- 
cient here to require of the bailee only proof of reasonable care, and the 
case law appears to support this position.** 

What else must be shown by either bailor or bailee will depend on the 
terms of the bailment contract, if any. Thus the bailment contract may be 
one for return of the goods by a specified date or for keeping them in a 


887 bid., 379. 

39Halsbury’s Laws of England, vol. 2, p. 117. 

40[1936] 3 All E.R. 696. 

41The judgment and the passages therefrom quoted herein are referred to in Joseph 
Travers & Sons Ltd. v. Cooper, [1915] 1 K.B. 73. 

42See Mitchell v. Silverman, [1952] O.W.N. 130; Dewart v. 400 Parking Systems Ltd., 
[1954] O.W.N. 154. 
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particular place. In the former case, while a bailee may be in breach of con- 
tract for failing to return the goods at the proper time, his disproof of negli- 
gence may be sufficient to exonerate him from liability for the value of the 
goods, whether the goods were lost before or after the specified date, if the 
breach of contract was immaterial to the cause of loss.** On the other hand, 
in the latter case, the breach of contract to keep in a particular place may 
have resulted from an unauthorized dealing with the goods (as, for example, 
where they are delivered to a third person for keeping) so as to make the 
bailee liable for their loss irrespective of any negligence. The bailor in claim- 
ing the value of his goods for breach of contract or for conversion must, 
of course, accept the burden of proof in each of those connexions. Moreover, 
a simple plea of bailment and non-return of the goods will not raise an 
issue of conversion even if on the facts such an issue might be open. Of this, 
Pratt v. Waddington is a good illustration, because there the bailee of a 
horse had turned the animal over to a third person in whose custody it died. 
None the less, the Ontario Court of Appeal, quite properly, disposed of the 
case in terms of negligence.** 

The Woolmer Case does not alter the recognized principle that a 
bailee must disprove negligence within the framework of the contract of 
bailment, but this principle is true only so long as there is no evidence to 
indicate any departure from the contract. If there is evidence to this effect, 
it must be countered before disproof of negligence can be effective. The 
presence of an exonerating clause and the limits of its application constitute 
merely another factor to which disproof of negligence may have to be re- 
lated, especially if there is evidence of a casualty outside of the purview of 
the clause. Thus, in the Woolmer Case, there was evidence that the loss of 
the coat may have occurred either by mistaken sale to a third person or by 
its storage on premises of another person in violation of the bailment con- 
tract, construed as a contract for storage on the defendant’s premises. In 
being obliged to answer this evidence to avoid a verdict against him for 
breach of contract, the defendant is being required merely to put himself 
in a position to take advantage of the exonerating clase within the limits of 
its application; and it would appear that although the plaintiff-bailor may 
be obliged to lead evidence of a breach of contract, it is for the bailee to 
show that, within the contract, he was within the terms of the exonerating 
clause. Only where the court is satisfied that there was no departure from 
the contract (this fact might be admitted or founded on the state of the 
pleadings), does it become possible to contend that disproof of negligence 
may be shown without necessarily showing how the goods were lost or 
damaged. 

Alexander v. Railway Executive*’ takes the situation in the Woolmer 


48Cf. Lilley v. Doubleday (1881), 7 Q.B.D. 510, per Grove J. See C. A. Wright, 
Cases on the Law of Torts (Toronto, 1954), p. 360. 
44(1911) 23 O.L.R. 178. 45[1951] 2 All E.R. 442. 
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Case a step further because among the exculpatory conditions was one 
covering “loss or misdelivery,” and the latter term, even though a term of 
the contract, could only apply to conduct outside the framework of the 
bailment. The court concluded that however widely the word may be con- 
strued in other contexts, it must be confined, in the context of an excul- 
patory clause, to accidental misdelivery by mistake or error. The point has 
already been made that any wider application of the term should be re- 
jected on the ground of public policy. However, under the exonerating 
clause as thus construed, it would be clearly for the bailee to bring himself 
within it. 

The bailor succeeded in the Woolmer Case for a different but more com- 
prehensible reason than that given for granting relief to the bailor in Brown 
v. Toronto Auto Parks Ltd. Here too there was a bailment under an 
“owner’s risk” exonerating clause. The Ontario Court of Appeal was of 
opinion that the bailee had not disproved negligence. But if that was all, 
then surely the ‘“owner’s risk” clause covered the situation, as was conceded 
by the court in the Woolmer Case. However, the Ontario Court of Appeal 
declared that “we think that the words ‘car and contents at owner’s risk’ 
do not sufficiently clearly set forth that appellant would be relieved from 
responsibility arising through negligence of its employee.”** If this is in- 
tended to mean that the clause could have other subject-matter, then it is 
at variance with the case law on the liability of an ordinary bailee like a 
parking lot operator.*’ If it turns on the fact that the clause is not wide 
enough to cover employees of the bailee, then again it is at variance with 
the cases, especially where a corporate bailee is concerned.** Moreover, it 
is at variance with some earlier decisions of the Ontario Court of Appeal,*® 
and can only be justified on the ground that the exonerating clause was not 
an exempting clause at all, but one indicating what the legal position would 
be if the car were lost or stolen without fault. This is not an unreasonable 
view, being in accord with the contra proferentem doctrine of the Canada 
S. S. Lines Ltd. Case, but it is unfortunate that it was not articulated if that 
is what was meant. It may be that the Brown Case, like Pickin v. Hesk and 
Lawrence™ decided a year earlier by the Ontario Court of Appeal, heralds 
a stricter attitude toward the terms of exonerating notices as a means of 
escape from applying them to the only liability to which they can have 
application, namely, negligence. In this respect, the Brown Case is to be 


46[1955] 2 D.L.R. 525, 527-8. 

47Cf. Rutter v. Palmer, [1922] 2 K.B. 87; Ashby v. Tolhurst, [1937] 2 K.B. 242, 251. 

48E.g., Rutter v. Palmer, supra. Dewart v. 400 Parking Systems Ltd., [1954] O.W.N. 
154. 

49Cf. Porter @ Sons v. Muir Bros. Dry Dock Ltd. (1929), 63 O.L.R. 437 (an Ontario 
Appellate Division judgment); Pickin v. Hesk and Lawrence, [1954] 4 D.L.R. 90; 
Appleton v. Ritchie, [1942] 3 D.L.R. 546. 

59See Paton, Bailment in the Common Law, p. 180. 

51Supra, fn. 49. 
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preferred to the view taken on this point in the Woolmer Case and, indeed, 
in the leading English case of Rutter v. Palmer.®* 

A similar attitude may even more reasonably be taken to such an exoner- 
ating clause as “not responsible for loss or damage in case of fire or theft.”™ 
Moreover, alternative constructions are open in the case of such a clause; 
either that it does not apply at all to negligence or, even if it does, that it 
applies only to negligence giving rise to loss or damage from the specified 
causes and no others. The first alternative was rejected by the Ontario 
Appellate Division in Porter & Sons v. Muir Bros. Dry Dock Ltd.,™ revers- 
ing the trial judge on this point in obedience to a line of English cases on 
ordinary bailees. Less difficulty is encountered with an exoneration for loss 
or damage “however caused.” In Joseph Travers & Sons Ltd. v. Cooper 
a majority of the English Court of Appeal found this phrase adequate to 
relieve even a common carrier from liability for negligence although there 
were other heads of liability to which it could have been applied in the case 
of a common carrier.®* While this decision is of doubtful validity today in 
its application to common carriers, it is otherwise in line with the Alderslade 
rule. 

If the suggested justification for the decision in Brown v. Toronto Auto 
Parks Ltd. be accepted, it represents a recession from the general trend of 
both English and earlier Ontario and Canadian cases on the construction 
of exculpatory clauses where the only liability within the terms of a bail- 
ment is for negligence. It in effect forces bailees to specify negligence if they 
seek complete exoneration, but not perhaps if they seek merely to limit their 
liability. For example, a simple term of a bailment contract “not responsible 
for loss or damage” may well be regarded as having no application to negli- 
gence, while if it provided “not responsible for loss or damage beyond twenty 
times the cost of laundering,” it could only have meaning in reference to 
negligence; it would be far fetched to construe this wording, without more, 
as an inculpatory clause under which a bailee accepts an extension of his 
common law liability.” 


52Supra, fn. 47. 

58See Procinsky v. McDermott and Rogers, [1955] 4 D.L.R. 606. 

54(1929) 63 O.L.R. 437. 

55See Mitchell v. Silverman, [1952] O.W.N. 130 (bailee exonerated where bailor 
knew of the condition and the car was stolen and found in a damaged condition). 

56[1915] 1 K.B. 73. 

57A common exonerating clause, for example in small repairers’ shops, is one reading 
“not responsible for goods left more than [or after] thirty days,” or some other specified 
period. Once a bailment is proved the presence of such a term of the bailment relation- 
ship cannot be construed as absolving the bailee from all duty of care. But it may operate 
in one or more of several directions depending on the precise terms of the clause and 
any context in which it appears. First, it seems entirely reasonable to say that liability 
for negligence subsists within the specified period. Thereafter, either the liability for 
negligence is excluded or at least the bailee may be regarded as having the obligation 
of a gratuitous bailee rather than of one for consideration, with a corresponding diminu- 
tion of his responsibility, assuming there is a difference in the degrees of care demanded 
of these two classes of bailees. Again, such a notice may, if it is tied to a provision for 
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2. Contractual Duties 


Exonerating clauses in those bailment contracts that contain specified 
contractual obligations beyond mere duties of safe keeping and redelivery 
raise two main questions; first, whether the particular clause applies to the 
contractual duties or any of them, and secondly, whether, if so, it covers 
breach of those duties owing to negligence or otherwise. Two Canadian 
cases, Caplan v. Honey Harbour Boat Works Ltd.,°° from Ontario, and 
Procinsky v. McDermott and Rogers,®® from Alberta, will serve as a focus 
for discussion of these questions. Both were repairer cases in which damage 
occurred to bailed goods in the course of handling them to make repairs. 

In the Caplan Case, a flash fire occurred when a workman slipped while 
moving the battery in the plaintiff's boat so that the engine could be re- 
placed. The defendant relied on posted signs, “goods at owner’s risk,” 
which were admittedly seen by the plaintiff. Leaving aside the most recent 
Ontario view of such an exculpating sign (expressed in the Brown Case) 
and accepting, as did the trial judge in the Caplan Case, that the signs 
covered negligence, did they relate to the contractual duties of the de- 
fendant and, if so, to which of these duties if there were more than one? 
Wells J. at the trial, in finding for the defendant, took the position that 
there was a contractual obligation to repair which involved no question of 
due care and that beyond this obligation there was only a bailee’s duty to 
which the owner’s risk clause necessarily applied. This analysis, it is sub- 
mitted, is incomplete. Due care did not enter into the promise to perform 
the repairs but it was certainly an element in the execution of the promise. 
Analytically, it might be suggested that due care in effecting the repairs 
may be broken down into the use of due care in handling the goods for 
repair purposes and the use of proper care for the goods apart from handling 
them for repairs. If this analysis is a proper one, it would mean that there 
are three duties on the repairer; one as bailee, one as repairer in handling 
the goods in the course of repairs, and one as repairer relative to the repair 
work. The latter only is the “core” of the contract. Apart from this, it may 


sale or if it stipulates the statutory period after which a lien-holder may sell, as for 
example, under the Ontario Mechanics’ Lien Act, R.S.O. 1950, c. 227, be simply a 
means of advising a bailor that his goods may lawfully be disposed of after the stated 
period. No doubt, it could also be construed as stipulating the period after which the 
bailee could terminate the bailment by returning the goods to the bailor or advising 
him of his desire to do so, but since it is likely that the bailee would be a repairer en- 
titled to a lien for his services, he would normally retain the goods and sell them under 
such power of sale, statutory or contractual, as he might have. The notice in question 
in no circumstances would entitle a bailee to appropriate the goods for his own benefit 
or destroy them. Whether he could charge for storage or keeping (where he is not a 
storer or warchouseman in respect thereof to begin with) is difficult to say. Such English 
authority as there is would say that he could not: see British Empire Shipping Co. Ltd. 
v. Somes (1859), 7 E.B. & E. 353, affirmed 8 H.L.C. 338. There are cases in the United 
States the other way. Canadian case law offers no guide or direction on the point. If the 
bailee has a right to sell, whether contractual or statutory, it would be inconsistent 
therewith to allow him to accumulate storage charges. 

58[1951] 1 D.L.R. 710, reversing [1950] 4 D.L.R. 20. 

59[1955] 4 D.L.R. 606. 
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be eminently reasonable to charge a repairer with two duties of reasonable 
care, one as bailee proper and one as repairer in connection with the con- 
tractual “core” of the contract. 

If this view be applied to the Caplan Case, it will be seen that the damage 
occurred in the course of discharging the contractual obligation, and it thus 
became material to determine whether the “owner’s risk” clause covered 
both the contractual and bailment obligations of due care, or either of them, 
and if so, which one. While the Ontario Court of Appeal did not say so, 
it must be assumed that the exonerating clause had a possible application 
to simple safe keeping of the boat. The court gave no reasons for reversing 
the trial judge apart from the cryptic report that the exonerating clause 
would not operate to release the defendant from liability for negligent per- 
formance of work on the plaintiff's boat. It may be that the court felt that 
the exonerating clause, as it stood, was not apt to cover negligence, what- 
ever might have been its intended application; but it is more likely that 
the court meant that the clause was not applicable to the “contractual” due 
care but only to the “bailment” due care. If so, it is an eminently proper 
conclusion in line with the contra proferentem doctine. 

It was also a flash fire that destroyed a car under repair in the Procinsky 
Case and the exonerating clause, seen by the plaintiff, stated “not respon- 
sible in case of fire or theft.’’ The trial judge found that the repairman was 
negligent and that the quoted clause was not part of the contract between 
the parties and moreover was ambiguous. On appeal a majority of the court 
found that the repairer had discharged the burden of disproving negligence, 
and hence it became unnecessary to consider the effect of the sign. Johnson 
J.A., who dissented on the ground that the finding of negligence should 
stand, went on to consider whether the exculpating sign applied to the repair- 
ing obligation or to the safe keeping obligation and he concluded that the 
association of fire with theft indicated that the sign was related to the exer- 
cise of due care in safe keeping and not to due care in repairing. 

The majority’s finding that negligence was disproved related, of course, 
to due care in effecting repairs. If we suppose that an exonerating clause 
were applicable to the execution of repairs, what of its application to excuse 
the repairer if he repaired faultily? This construction would strike at the 
“core” of the contract—the promise to make repairs—and the supposed 
clause would not apply to this promise but only to the risks invoked in the 
course of carrying out the repairs. The very clause in question in the Pro- 
cinsky Case, while an exculpatory one (if it be given subject matter under 
the Alderslade rule), was limited to specified occurrences. It would follow 
that negligence in other respects would attract liability. If there were an 
unlimited exoneration for negligence in effecting repairs, this exoneration 
would pass to the promisee all the risks involved in the promisor’s careless- 
ness in performance but not, of course, the risk of the repairs being them- 
selves faulty or unperformed. 








216 Tue University oF Toronto Law JOURNAL 


The disposition of the courts to avoid applying an exonerating clause to 
“contractual” obligations is evident in the Supreme Court of Canada’s 
judgment in Salmon River Logging Co. Ltd. v. Burt® which, although it 
was not strictly a bailment case, raised the question here under considera- 
tion. It may be noted that Kellock J., in a dissenting judgment, stated that 
to apply the exculpatory clause to breaches of contractual obligations would 
nullify the contract in that case. How far he was speaking of the “core” of 
the contract and how far of other contractual obligations expressed or 
implied as part of the contract is not clear. He did however conclude on 
this point that “I do not think any such intention is to be gathered from 
the terms in which the agreement is expressed.” There is a similar intima- 
tion in the judgment of Cartwright J. where he said that “even if the... 
exempting clause should on a proper construction be held to apply to negli- 
gence . . . in regard to all matters falling within the four corners of the 
contract, I think that clear words would be necessary to extend it to cover 
damage caused by . . . negligence [outside the terms of the contract].” 

The cases with which we have been concerned are those where, apart 
from undertaking to perform a promise (for example, to carry or to repair), 
the bailee-contractor does not “insure” against risks of performance that 
may defeat the execution of the promise. However, he is liable for negli- 
gence (and, of course, intentional harm) and it is only in this connection 
that an exonerating clause may have meaning. But meaning may also be 
given to such a clause if it can be applied to the non-contractual rather 
than to the contractual risks of negligence; and it will be so applied in such 
a case. None the less there may be cases, of which White v. John Warrick 
& Co. Ltd.” is an example, where a generally phrased exoneration of lia- 
bility may be given meaning by applying it to a contractual obligation, for 
example, an obligation to supply a proper vehicle or to maintain it in good 
repair, rather than by applying it to negligence arising as a tort claim out of 
the hiring transaction. The White Case was not a bailment case in the sense 
in which the subject is being treated here, but it illustrates a consistency 
with the bailment cases in refusing to apply an exonerating clause to negli- 
gence if it can have another application within the terms of the contract. 
This is particularly evident from the common carrier cases. 


3. Common Carriers and Innkeepers 


To bailees whose liabilities, like those of common carriers, are quite strict 
and go beyond negligence, the English courts have long applied the rule 
that if (to use the words of Cockburn C.J. in Phillips v. Clark) “the con- 
tract [is] capable of two constructions, I think we are bound to put that 
construction upon it which is the more consonant to reason and common 
sense, and to hold that it was only intended to exempt . . . from . . . ordinary 
common law liability and not from responsibility for damage resulting from 


60[1954] 1 D.L.R. 1. 61[1953] 2 All E.R. 1021. 
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negligence.”® Price & Co. v. Union Lighterage Co. is a leading illustration 
of this proposition because a clause exempting from liability “ for any loss of 
or damage to goods which can be covered by insurance” was there held inapt 
to cover loss through the negligence of the common carrier’s servants.” 
The problems here are essentially drafting and construction problems. Thus, 
if a common carrier seeks to limit or excuse his liability “for damage how- 
ever caused” and damage results from negligence, is this damage within 
the exemption? Or, if the exemption is for loss by robbery, does it cover 
loss by mere theft? Again, if exoneration is stipulated for loss “under any 
circumstances whatsoever,” does this stipulation cover “gross” negligence 
or wilful default of the common carrier’s servants?®* Some of the decisions 
in which these issues have arisen are questionable in the light of a stricter 
policy, evident in more recent cases, against permitting general words to 
serve as exoneration for negligence or intentional misconduct. Beyond this, 
there is in common carrier cases, as in bailment cases generally, the con- 
sideration that exempting clauses will be applied only within the terms of 
the contracts of carriage unless there is a broader specification. 

Although innkeeper’s liability developed in English legal history before 
common carrier’s liability, it is in the latter connexion rather than in the 
former that exoneration from liability became widespread. While both 
classes of common callings were obliged to make their respective services 
available to persons applying for them, it is strange that exoneration should 
have been permitted for the one class but not, apparently, for the other. 
Denning L.J. in Williams v. Linnitt rightly points out that innkeepers’ 
legislation, such as that found in England and in the Canadian provinces, 
assumes that an innkeeper cannot at common law contract out of his lia- 
bility.°*7 There is no reasonable explanation for this assumption unless it is 
the commercial pressure exerted by common carriers. Williams v. Linnitt 
itself is apparently a lone case of a declaration of an innkeeper’s inability 
to exempt himself from liability unless one goes back far beyond the enact- 
ment of innkeepers’ legislation.** None the less, there have been cases before 
the courts, such as Olley v. Marlborough Court Ltd.,®° and Fraser v. Mc- 
Gibbon,” where issues were raised as to the effect of exculpatory notices in 
establishments which were common inns. While the Olley Case did not 
turn on whether the residential hotel there involved was a common inn, 
it is interesting to note that Denning L.J. was prepared to give effect to an 
exculpatory notice by an innkeeper; he spoke on this point as follows: “In 


62(1857) 140 E.R. 372, 375. 63[1904] 1 K.B. 412. 

64See Joseph Travers @ Sons Ltd. v. Cooper, [1915] 1 K.B. 73. 

65Cf. Rothschild v. Royal Mail Steam Packet Co. (1852), 155 E.R. 1145. 

66Cf. Taubman v. Pacific Steam Navigation Co. (1872), 26 L.T. 704. Cf. Gogo v. 
Eureka Sawmills, [1954] 4 D.L.R. 127. 

67[1951] 1 All E.R. 278. 

68See the authorities cited in Williams v. Linnitt, [1951] 1 All E.R. 278 at p. 290. 
See also Williston on Contracts, vol. VI at p. 4973 where it is pointed out that an inn- 
keeper in United States may limit his absolute liability. 

69[1949] 1 All E.R. 127. 70(1907) 10 O.W.R. 54. 
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cases where the establishment is clearly a common inn, or indeed where it 
is uncertain whether it is a common inn or a private hotel, . . . a notice in 
these terms [referring to a notice disclaiming responsibility for articles lost 
or stolen] would not exempt the defendants from liability for negligence 
but only from any liability as insurers.”™ It must be taken that his later 
position in Williams v. Linnitt was a more considered one. Quite recently 
this position received support in Williams v. Owen.” 

There have been some innkeeper cases going back at least to Cayle’s Case™ 
that indicate that an innkeeper may limit the hospitium of his inn, and thus 
achieve a limitation of liability which, on Williams v. Linnitt, he cannot 
achieve directly. The direction to the jury that was upheld in Richmond v. 
Smith goes perhaps beyond the mere question of hospitium in its statement 
that an innkeeper cannot get rid of his common law liability unless by giv- 
ing express notice.“* The question was recently raised in Gresham v. Lyon 
where McNair J. held, consistently with the view that an innkeeper cannot 
limit his liability, that exculpatory notices do not affect the factual issue of 
hospitium save in the case where they may serve as evidence to counter an 
argument of an implied invitation (by way of extension of the limits of 
hospitium) to leave goods in a particular place.”* Reasonably, there is no 
difference between limiting liability and limiting the precincts or hospitium 
of an inn within which innkeeper’s liability applies, and different rules of 
law for the two situations would be illogical. So far as the hospitium issue 
is concerned, it would follow from recent English case law that although 
an innkeeper cannot by notices reduce the limits of his inn as they in fact 
exist, he may by notices or by conduct bring areas within its hospitium that 
would not otherwise be within it. In view of modern innkeepers’ legislation 
the question of exclusion or limitation of liability is no longer as important 
(save in respect of motor cars) as it would otherwise be.” 


4. Delegation of Performance: Liability of Servants 


Whether a bailment contract for simple storage or for repairing or pro- 
cessing entitles the bailee to delegate performance of his promise or promises 
may be affected by the presence of an exonerating clause. This conception is 
expressed by the English Court of Appeal in Davies v. Collins, where it is 
pointed out that since delegated performance exposes the chattels to the risk 
of another’s negligence, an exonerating clause might very well be deemed 
incompatible with such delegation unless it is otherwise provided for.” 
This view is limited to “subcontracting” of the very substance of the con- 
tract and not to such ancillary services as redelivery of the goods to the 


71[1949] 1 All E.R. 127, 134. 72[1956] 1 All E.R. 104. 

73 (1584) 8 Co. Rep. 32a. 74(1828) 108 E.R. 946. 

75[1954] 2 All E.R. 786. 

76On the motor car situation, see Aria v. Bridge House Hotel (Staines) Ltd. (1927), 
137 L.T. 299; Williams v. Linnitt, [1951] 1 All E.R. 278, 292. 

77[1945] 1 All E.R. 247. But see the recent judgment of Gale J. in Banks v. Dennis, 
[1956] O.W.N. 193. 
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bailor through a third person. The disposition of the courts to find a require- 
ment of personal custody and care in a simple bailment for storage, even 
where there is no exonerating clause, is shown by the judgment in Edwards 
v. Newland.” In both the cases mentioned, the result was that the bailor 
succeeded in a contract action in which the presence or absence of negli- 
gence by the sub-bailee was immaterial. Neither of these cases can be taken 
to establish any general principle but they serve to emphasize the contractual 
as opposed to the tort (common law) obligation in a bailment. 

Performance by a servant of the bailee is outside of the problem just 
mentioned, and in itself raises no particular difficulty. However, where there 
is an exonerating clause that does not mention servants of the bailee, what 
is the position with respect to (1) application of the clause to the servant’s 
wrongdoing for purposes of the bailee’s vicarious liability; and (2) suits 
against the servant personally? In Rutter v. Palmer Scrutton L.J. in sum- 
ming up the law on exempting clauses stated, inter alia, that “the defendant 
is not exempted from liability for the negligence of his servants unless ade- 
quate words are used.” It is clear from the context that his concern was 
with negligence as a liability of the bailee and not with the actual specifica- 
tion of servants. The case law has not exhibited any concern for the neces- 
sity of expressly covering servants of the bailee where liability for negligence 
is being limited or excluded. Surprisingly, the situation appears to be the 
same where wrongdoing by a servant extending beyond negligence is in- 
volved; at least this has been the result in some carrier cases where there 
are heads of liability apart from negligence or intentional wrongdoing, such 
as theft by a servant.*® 

Common carriers aside, the vicarious liability of an ordinary bailee for a 
servant’s thefts arises, if at all, only where the servant has been entrusted 
with the goods.*’ This affords a strong reason for an express specification of 
any exoneration from liability in such a case. Where common carriers are 
concerned, the need for express exoneration is even stronger. This was the 
view taken in Steinman & Co. v. Angier Line Ltd.,** a case of carriage by 
sea, and the holding and reasoning in that case are consistent with the recent 
case law on the general question of exempting clauses. Thus, an exonerating 
clause covering losses by “thieves of whatever kind, whether on board or 
not” was held inapt to cover theft by a servant of the shipowner because 
the clause could be given meaning apart from such an application. What 
then is to be said for the effect of Shaw v. Great Western Ry. where a clause 
by a carrier by rail claiming to be “entirely relieved from loss of or damage 
to all goods” resulted in exculpation of the carrier for theft by its servant?® 
The Shaw Case was a stated case concerned with the effect of English car- 
rier legislation and there was no discussion in the judgment of the particular 

78[1950] 1 All E.R. 1072. 79[1922] 2 K.B. 87. 

80F.g., Steinman @& Co. v. Angier Line Ltd., [1891] 1 Q.B. 619. 


81See Casenote (1939), 17 Canadian Bar Review 604. 
82[1891] 1 Q.B. 619. 83[1894] 1 Q.B. 373. 
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reach of the exonerating clause; it seemed to be assumed that it covered the 
loss in question. Moreover, Steinman’s Case, decided a few years earlier, 
was not referred to either in the argument (so far as appears from the re- 
port) or in the judgment. It is all the more astonishing, then, that the 
Ontario Court of Appeal should have followed the Shaw Case in prefer- 
ence to the Steinman Case in W. R. Johnston & Co. Ltd. v. Inter-City 
Forwarders Ltd. so as to uphold a limitation of motor carrier’s liability for 
“any loss or damage . . . whether or not such loss or damage occurs from 
negligence,” where a loss occurred by reason of theft by the carrier’s em- 
ployee. In reversing the trial judge, the Court of Appeal spoke uncon- 
vincingly, and around rather than on the point at issue. They seemed to be 
greatly influenced by the fact that the form of contract was statutorily pre- 
scribed, but how this changes the applicable rules of construction is beyond 
comprehension. While Hogg J.A. concluded his judgment by pointing out 
that the carrier’s liability for loss by theft is not taken away beyond the 
express terms of the bill of lading (in other words, it was still under some 
liability), he pointed out in an earlier part of his judgment that the dis- 
tinction between total exemption and mere limitation of liability was of no 
moment. No doubt, it was arguable that the limiting clause in the Johnston 
Case was applicable to the carrier’s strict liability, and this liability includes 
his strict liability for a servant’s thefts. But, if the contra proferentem rule 
of construction is regarded, as well as the fact that even an ordinary bailee 
is liable for theft by a servant who has been entrusted with goods, the limit- 
ing clause should be applied only to strict liability for acts other than those 
of servants, in the absence of specification of servants. If there is warrant 
for refusing to apply an exonerating clause to negligence where it can have 
subject-matter without it, there is greater reason for refusing to apply it to 
intentional misconduct if the clause can have subject-matter without it. 
Perhaps the strongest argument in favour of the decision in the Johnston 
Case is that the qualifying clause by its very terms applied whether or not 
there was negligence. 

One further problem deserves to be mentioned. If an exonerating clause 
covers a bailee but not his servants (in so many words) or other persons 
entrusted by him with the bailor’s goods and for whom he would be vicari- 
ously liable, and loss arises by reason of the wrongdoing of any servants or 
such others, may the bailor circumvent the clause by suing the wrongdoers 
personally? So far as servants are concerned, and certainly in the case of a 
corporate bailee, or any other bailee who ordinarily acts through servants, 
it would be a fair construction of an exonerating clause to apply it to the 
conduct of servants although they are not mentioned. Indeed, this has been 
the practice in the cases, but, of course, for the purpose of determining the 
vicarious liability of the bailee. Is it equally open for a servant to take ad- 
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vantage of an exonerating clause, whether servants are mentioned in it or 
not, as a defence to an action against him personally? What of the English 
and Canadian traditional common law attitude to contracts and third 
parties? While various reasons were advanced by the House of Lords in 
Elder Dempster & Co. v. Paterson, Zochonis & Co. for its decision, in result 
it supports a servant’s right to assert the immunity of his master, the bailee, 
in respect of damage to or loss of goods.*® 

The English and Canadian position that ordinarily persons not parties to 
contracts neither benefit from them nor are bound by them should mean 
that it makes no difference whether the exonerating clause between bailor 
and bailee purports to exonerate servants or not. If they are to be exoner- 
ated no less than their master, it must sensibly be on the principle that their 
conduct is within the risks of the transaction assumed by the plaintiff-bailor 
and that the conduct would involve the master-bailee in vicarious liability 
in the absence of the exonerating clause. Thus, there would be consistency 
with the proposition that an exempting clause ordinarily operates within the 
four corners of the bailment or other contract of which it is a part. In other 
words, the governing principle should be found in the law of agency, and 
the attempt, evident in the English cases, to torture the situation into a 
supposed bailment to the servant on the terms of the exempting clause, or 
into a supposed contract with him through his employer, the bailee, should 
be abandoned.® The viable rule is set out in the Restatement of the Law of 
Agency as follows: “An agent who is acting in pursuance of his authority 
has such immunities of the principal as are not personal to the principal.”’*" 

The Elder Dempster Case did not involve a simple bailor-bailee situation, 
but one where a shipper contracted with charterers and sued the shipowners 
(for negligence of their servants) because the contract gave the charterers 
immunity. In the light of subsequent cases, it should be noted, first, that the 
contract (bill of lading) purported to cover the shipowners and, secondly, 
that no action was taken against the negligent servants of the shipowners. 
In bailment terms, however, it would be a necessary holding that the char- 
terers were the bailees so far as the goods were concerned and the ship- 
owners’ captain and crew were the instruments for performing the char- 
terers’ carriage obligations. The alternative to this line of reasoning is, as 
has been pointed out elsewhere, to ignore the transaction basis of the rela- 
tionships and to give full play to privity of contract, subject to the pos- 
sibility of spelling out another contract or bailment relationship from the 
evidence, including as part thereof the terms of the exonerating clause.® 

Indeed, this was the line of attack in Adler v. Dickson which involved a 


85[1924] A.C. 522. 

86Jhid. See Adler v. Dickson, [1954] 3 All E.R. 397. 

87The American Law Institute’s Restatement of the Law of Agency (St. Paul, 1933), 
s. 347. 

88See the excellent Note by G. H. Treitel (1955), 18 Modern Law Review 172. 
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claim for damages for personal injuries rather than for loss of or damage 
to goods.*® The privity of contract notion prevailed so as to enable the plain- 
tiff to step around an exonerating clause covering a company and thereupon 
to sue successfully its negligent servants. It is true that the exonerating 
clause in Adler v. Dickson did not in terms exonerate the servants, and if 
there is any common denominator in the reasons of the members of the 
English Court of Appeal in that case it lies in this fact. But Denning L.J. 
on the one hand and Jenkins and Morris L.JJ. on the other approached 
this fact from different points of principle. The former went just half way 
to a law of agency position because while he was willing to give the servant 
the benefit of an exemption clause, he was unwilling to bind the injured 
party vis-a-vis the negligent servant unless the injured party had (somehow) 
assented to the servant’s immunity; and the absence of any mention of the 
servant in the exempting clause supported a holding that there was no such 
assent. For Jenkins and Morris L.JJ. the omission of servants from the 
coverage of the exemption clause was relevant to determination of the ques- 
tion whether the contract between the injured passenger and the company 
could in any sense be one that could be extended to cover the servants, 
either as parties to such a contract by implication or through the agency of 
the company. Both justices found themselves unable to come to any such 
conclusion and accordingly the servants’ tort liability remained unaffected. 

If exemption clauses or notices are to be given effect at all, it is surely 
artificial to treat them on a privity of contract basis or to find a distinction 
in their application according to whether loss of or damage to goods is in- 
volved or a claim for personal injuries. Different results in the two kinds 
of cases may still ensue, although the same principles of the law of agency 
be applied to them, because there may well be differences in the range of 
an exemption clause applied to safe keeping of goods as contrasted with its 
application to the assumed risks of personal injury. So far as servants or 
agents are concerned, the essential inquiry is whether their participation or 
action is within the coverage of the transaction or relationship of the domi- 
nant parties and whether the particular conduct is likewise within the risks 
of the transaction or relationship and is covered by the exempting clause. 
This approach makes it unnecessary to look separately to the benefit and 
burden sides of the exempting clause (as Denning L.J. apparently did), 
or to fasten on separate duties owed to a plaintiff by the other party to the 
transaction and by his servants (as Jenkins and Morris L.JJ. seemed to do). 

A situation related to the one under discussion arises where an exemption 
clause is set up, not for the purpose of advantage to a person not strictly 
party to it but so as to bind a person not party to it. For example, a bailee 
leaves the bailor’s car with a parking lot operator and agrees to an excul- 
patory term. If the bailor sues for the loss of his interest in the car, is he 
bound by the term of the “parking lot” bailment to which he was not a 


89[1954] 3 All E.R. 397. 
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party? If it be assumed that delivery of the car to the parking lot operator 
was within the bailee’s authority as against his bailor, it is easy to bind the 
bailor on agency principles. This was the view taken in a comparable situa- 
tion by Devlin J. in Pyrene Co. Ltd. v. Scindia Navigation Co.* True, the 
bailor is not the other party to the contract with the parking lot operator, 
but his interest in the car is bound by an authorized dealing with it. If the 
bailee’s act was a breach of the bailment relationship with his bailor, a 
different result is indicated. The “title” considerations in the bailor’s favour 
must, in the absence of statute, prevail against the parking lot operator. The 
same conclusion would follow where goods of one person were without au- 
thority delivered to a repairer for repairs under an exonerating clause and 
damage occurred within the coverage of the clause. Even if the courts could 
be expected to do their utmost to find an agency basis for supporting the 
repairer despite a reluctance to extend the application of an exonerating 
clause, nevertheless, unless it is found, the repairer would be answerable to 
the owner of the goods for the damage. This conclusion may, however, 
require qualification in the case of a common carrier. Just as he is entitled 
to assert a lien for his charges against goods shipped without the owner’s 
authority (because he is obliged to receive and carry goods properly pre- 
pared and offered for shipment, at least where he is unaware of any limita- 
tion of the shipper’s power to deal with the goods) so it may be proper to 
assert an exempting clause against the owner of goods shipped on the terms 
of that clause by a person not authorized to arrange for the shipment.* 


90[1954] 2 All E.R. 158. 

%1See Paton, Bailment in the Common Law, p. 273. 

*AuTHor’s Note: A recent judgment of the Ontario Court of Appeal, Stables v. 
Bois, [1956] O.W.N. 164, reported after this article was written and set in print, affirms 
that court’s departure from the English cases on the meaning of a bare “owner’s risk”’ 
clause. In Ontario, now, such a clause does not cover negligence when negligence is not 
mentioned. Stables v. Bois leaves much to be desired, however, in its discussion of the 
burden of proof. The court stated that the question to be determined was whether the 
defendant bailee had given an explanation consistent with no negligence on his part. 
This does not go far enough if the substantive burden of proof is on the bailee, which 
is what other Ontario cases have decided. 








PUBLIC INTERNATIONAL LAW PROBLEMS ARISING IN 
CANADIAN COURTS 


R. St. J. MacponaLp* 


HE growth and importance of legislation as a source of law within the 

national state is paralleled and perhaps surpassed in the sphere of inter- 
national relations. In the absence of legislative agencies, members of the 
international society have increasingly turned to bilateral and multilateral 
treaties as a means of creating new rules to regulate their mutual interests.” 
Consequently, the lawyer who would ascertain the modern rule of public 
international law on a particular subject must direct his attention more and 
more to the relevant treaties to which his state is a party. 

It may be, however, that for constitutional reasons that state has found it 
difficult to conclude as many treaties as it might otherwise have deemed 
desirable or indeed necessary.? Constitutional difficulties may occur at two 
different levels of the treaty-making process: they may occur in connection 
with the negotiation and conclusion of agreements or they may occur in 
connection with the implementation of agreements already concluded. More 
often it is the second obstacle that creates problems of special concern to 
federal states. This is true of the position in which Canada finds itself at 
the present time.* The Canadian government undoubtedly has authority to 
negotiate and conclude agreements with foreign powers,* but the classes of 
legislative subject-matters which have been allotted either wholly or par- 
tially to the Canadian Parliament and provincial legislatures and the judicial 
construction applied to them, have created grave uncertainties regarding 
the capacity of the Canadian Parliament to implement certain international 
agreements. The Parliament of Canada is legally entitled to enact imple- 
menting legislation in relation to certain matters, but in relation to others 
the co-operation of some or all of the provincial legislatures is necessary.® 
Since most international schemes for broad economic and social improve- 
ment fall within the second category it is obvious that should one province 
adopt an unsympathetic attitude toward all or part of any scheme, no im- 
plementing action may be taken by the Dominion of Canada. 


*LL.M. (London); Lecturer in Law, Osgoode Hall Law School, Toronto. 

1See, for example, M. O. Hudson, International Legislation (New York, 1929-49); 
for the changing position within states see W. Friedmann, Legal Theory (2nd ed., 
London, 1949), p. 316. 

2Cf. J. M. Jones, Full Powers and Ratification (Cambridge, 1946), chap. v1; and for 
a comparative survey see J. P. Nettl, “The Treaty Enforcement Power in Federal Con- 
stitutions” (1950), 28 Canadian Bar Review 1051. 

8Cf. R. J. Matas, “Treaty Making in Canada” (1947), 25 Canadian Bar Review 458, 
and notes therein cited. 

4Sec, for example, In Re Employment of Aliens (1922), 63 S.C.R. 293. 

5Matas, op. cit., p. 474. See, too, E. P. Varcoe, The Distribution of Legislative Power 
in Canada (Toronto, 1954), pp. 159 et seq. 
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This limitation may well lead to an international delinquency on the part 
of Canada as a state because for most purposes of international law every 
state is considered as a unitary state® and failure to carry out international 
obligations is not excused by internal constitutional problems.’ Furthermore, 
this type of limitation opens up a very real difficulty for every federal state, 
namely, how and to what extent a reconciliation is to be effected between 
constitutional rights and the growing demands of international life. The 
majority of commentators favour more freedom for central governments; 
how much more is a question of some nicety. For example, it is apparent 
that eventually the introduction of detailed international rules will be neces- 
sary to curb economic anarchy and to direct the aggressive aspects of 
national political and social institutions into more co-operative channels. 
It is unlikely that this can be done without at the same time altering our 
general attitudes and national constitutions.’ Neither is it likely that all 
those persons who now favour a liberal reconciliation of international ideals 
and constitutional ideals will be willing to go as far as persons who favour 
socialist planning on a world-wide level. 

In Canada the ambiguity surrounding the power to implement treaties 
and the unpleasant memory of the labour conventions experience’® have 
made the central government understandably hesitant to enter into treaties 
having to do with fields other than those in which its implementing powers 
are clearly incontestable. This hesitation may be an explanation for the 
increased use of exchanges of notes; but even this device, although more 
expeditious, cannot be used to hurdle the barrier of provincial rights. Apart 
from considerations of high policy, a conventional rule obtaining between 
a great many foreign states may not be in force for Canada simply because 
of fundamental constitutional difficulties. However, the practising lawyer 
faced with a question on which there is for reasons of law or policy no 
governing agreement must of necessity fall back on the rules of customary 
international law."* His task of determining these rules is one of real diffi- 
culty—as opposed to the relatively easier work of interpretation when deal- 
ing with a treaty. 

6This was tacitly recognized by Viscount Dunedin in In re Regulation and Control 
of Radio Communication in Canada (The Radio Case), [1932] A.C. 304. 

7™A State cannot adduce as against another State its own Constitution with a view 
to evading obligations incumbent upon it under international law or treaties in force,” 
Permanent Court of International Justice (PCIJ), Polish Nationals in Danzig (1932), 
A/B 44, p. 23; see also A. D. McNair, The Law of Treaties (New York, 1938), p. 144. 


8See J. M. Hendry, “Constitutionalism and the Treaty” (1954), 10 University of 
Toronto Law Journal 176, at p. 187. 

®This is, of course, the basic problem in international relations; among many others 
see the following views: G. Schwarzenberger, Power Politics (2nd ed., London, 1951) ; 
R. West, Conscience and Society (2nd ed., London, 1950); M. S. McDougal, “Inter- 
national Law, Power and Policy: A Contemporary Conception” (1953), 83 Recueil des 
Cours 137. 

10Cf. R. B. Stewart, “Canada and International Labour Conventions” (1938), 32 
American Journal of International Law 36, and for a comparative paper see W. G. Rice 
Jr., “Can Canada Ratify International Labour Conventions?” (1937), 12 Wisconsin 
Law Review 185. 

11Rex v. Rose, [1947] 3 D.L.R. 618, per Bissonnette J. at p. 645. 
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The troublesome question to which the practising lawyer must address 
himself is whether there is a customary rule on the problem before him. To 
answer that question in the affirmative it is necessary to establish a general 
practice accepted by states as obligatory and followed by them because of a 
conviction of its lawfulness. If he would urge upon the court the existence 
and acceptance of such a general practice, then the barrister must be pre- 
pared to illustrate by way of public pronouncements, legislation, court 
decisions and state practice that all or a substantial majority or even a sig- 
nificant minority (for example, all maritime states) have in fact subscribed 
to the rule upon which he is relying. It may be noticed here that proof of 
a general rule of customary international law is far more difficult than proof 
of a particular rule. In the former case, the gathering of evidence alone is 
a formidable task and, as indicated, difficult questions arise over the re- 
quired number of states whose consent to the rule in question is decisive. 
In the latter case, where a particular custom has grown up simply between 
two or a few neighbouring nations (for example, the practice of granting 
asylum among South American states), evidential and consensual problems 
still exist but to an appreciably smaller degree.” 

But above all, when he is concerned with customary international law, 
general or particular, and regardless of whether he is supporting or attack- 
ing it, it is vital that the lawyer ascertain his own state’s rejection or accep- 
tance of the alleged rules. Furthermore, one of the places to which he will 
look for aid in determining his state’s attitude to customary law will be the 
decisions of his national courts. Municipal decisions constitute an important, 
although subsidiary, “means for the determination of rules of law,” as en- 
visaged by article 38 of the Statute of the International Court of Justice. 

The importance of municipal decisions in the determination of rules of 
international law is related to the independence enjoyed by the judiciary 
in any particular country. Thus, for the Soviet Union and its eastern Euro- 
pean satellites, the researcher might be ill-advised to lean too heavily on 
court decisions as evidence of consent to a customary rule of international 
law; his chief emphasis ought to be largely on conventions and state prac- 
tice. In many Western countries, however, the position is different and the 
judiciary is able not only to hear private law cases containing an element 
of international law but also to decide whether its state has accepted a rule 
and, if so, whether it has or has not breached it. How often a court will 
declare the external acts of its own government illegal is another matter; 
but at least our courts have the power to do so if they choose, and therefore 
their pronouncements are of evidential value to the international as well as 
to the municipal lawyer."* 


12On this topic generally see T. Gihl, International Legislation (Oxford, 1937), pp. 
1-46, and B. Cheng, General Principles of Law as Applied by International Courts and 
Tribunals (London, 1953), pp. 7, 12, 23, 24. 

18Cf. G. Schwarzenberger, ““The Inductive Approach to International Law” (1947), 
60 Harvard Law Review 545. 
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This paper will examine some of the leading Canadian cases on public 
international law with a view to ascertaining how the courts and, indirectly, 
the Canadian state, construe public international law and its obligations. 


Where Canadian Courts Seek International Law 


In the search for evidence of the law of nations Canadian courts will 
more or less follow their normal procedure. When, for example, the prob- 
lem of ascertaining certain customary immunities from local taxation arose 
in the Foreign Legations Case, Sir Lyman Duff considered English and 
Canadian legislation, English, Canadian, and United States decisions, and 
the writings of many publicists.’* But the very nature of the evidence sought 
appears to lead the court farther afield than it would otherwise consider 
necessary. Hence, when there is a binding treaty on any subject the court 
will first look to that treaty, thus, in one sense, going beyond the bounds of 
municipal law.’® This situation will arise if, for example, “no aid is to be 
found in the principles of the common law . . . [and] the Treaty . . . itself 
contains provisions . . . which have a bearing on the question before the 
Court.’’?* But it is not simply for purposes of applying specific conventional 
provisions to relevant domestic situations that a court will refer to treaties. 
In an important Ontario decision, Mr. Justice Mackay sought guidance 
from the United Nations Charter as well as from the Atlantic Charter in 
formulating new heads of public policy.’’ Finally, treaties serve the further 
important function of illustrating state practice’® and a court will examine 
agreements between foreign countries to establish the existence of a uni- 
versally adopted rule.’® 

Canadian courts have seldom referred directly to custom as the second 
great source of international law but their decisions implicitly recognize it 
as such; and in determining the existence of a customary rule they will look 
to conventions and the decisions of municipal courts in the manner just 
outlined. There has also been considerable reliance by Canadian courts on 
the work of writers. Not infrequently a law review article is cited with 
approval.”” Decisions are sometimes based on the verbatim extract from a 
recognized text-book.** The emphasis is still very much on British authors 

14Reference re Powers of Municialities to Levy Rates on Foreign Legations and High 
Commissioners’ Residences (The Foreign Legations Case), [1943] 2 D.L.R. 481. 

15See, for example, Rex v. Shindler (1944), 82 Can. C.C. 206; Rex v. Brosig, [1945] 


2 D.L.R. 232. But this situation is unusual; see below pp. 231-2 ff. 

16Bitter v. Secretary of State of Canada, [1944] 3 D.L.R. 482, 497. 

17Re Drummond Wren, [1945] 4 D.L.R. 674. 

18Cf. G. Schwarzenberger, “International Law in Early English Practice” (1948), 
25 British Year Book of International Law 52. 

19Reference re Exemption of United States Forces from Canadian Criminal Law (The 
Foreign Forces Case), [1943] 4 D.L.R. 11, per Taschereau J. at pp. 41-2. 

20For example, Rex v. Brosig, [1945] 2 D.L.R. 232, citing R. R. Wilson, “Escaped 
Prisoners of War in Neutral Jurisdictions” (1941), 35 American Journal of International 
Law 519, at p. 521. 

21Rex v. Conrad, [1938] 2 D.L.R. 541, adopting a passage from P. Jessup, The Law 
of Territorial Waters and Maritime Jurisdiction (New York, 1927). 
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such as Twiss, Helleck, Hall, Lawrence, and Oppenheim; but French 
writers are also referred to;** and occasionally reference is made to an out- 
standing American work such as Jessup’s treatise on territorial waters. 
Lastly, the courts have held that an undue insistence “upon precise pre- 
cedent in usage would sterilize judicial action toward changing international 
relations; and in the reduction of terms of an implied arrangement the court 
must be free to draw upon all sources of international convention, includ- 
ing ‘reason and good sense’.”** This valuable statement illustrates three 
points of significance. First, it illustrates that Canadian courts think there is 
little room at the present stage of international law for the doctrine of stare 
decisis in its strict sense. Secondly, it is a notable recognition by a municipal 
court that international law contains a number of unformulated principles 
which can only be made concrete by the application of reason and good 
sense.** Finally, and flowing from the second point, it envisages reason as an 
informal but fundamental source of law itself and in this respect it is in 
accord with article 38 of the Statute of the International Court of Justice 
which confers on that court the broadest powers to decide disputes.”* 


Applying Conventional Law 


Some mention has been made already concerning the constitutional diffi- 
culties in implementing treaties in Canada where the matters dealt with by 
them are the same as or similar to the classes of matters reserved to the 
exclusive jurisdiction of the provincial legislatures by section 92 of the 
British North America Act. While recognizing that this remains one of the 
great problems of international law for Canada our concern here is with 
the general attitude of Canadian courts to the application of treaties. In 
short, if treaties*® are the chief law-making device in international society, 
what is their effect in Canada and how should the Canadian judiciary re- 
gard them? These questions may be approached through a series of enu- 
merated propositions. 

1. A treaty is an act of the executive arm of government. By itself it is 
not the act of the Parliament of Canada. “The treaty making power, to use 
an American phrase, is one of the prerogatives of the Crown under the 
British constitution. That is to say, the Crown, under the British constitu- 
tion, possesses authority to enter into obligations towards foreign states 
diplomatically binding.”** 

22As, for example, in the Rose Case, [1947] 3 D.L.R. 618, at p. 639, where reference 
is made to P. Fauchille, Traité de Droit international public (8th ed., Paris, 1925). 

23Foreign Forces Case, [1943] 4 D.L.R. 11, per Rand J. at p. 49. 

24See too the statement by Idington J. in The King v. The Ship North (1906), 37 
S.C.R. 385, that “In its still growing condition it [international law] must be treated in 
regard to the questions here raised by what appeals to all men as reasonable.” 

25Cf. Cheng, General Principles, pp. 23-4, 29. 

26This section is not concerned with agreements made by a province with a foreign 
state. On the constitutionality of these agreements see Jn Re Scott, [1954] 4 D.L.R. 546, 
at p. 550; and on their use see H. H. Naujoks, “Compacts and Agreements between 


States and between States and a Foreign Power” (1952-3), 36 Marquette Law Re- 
view 219. 27]n Re Employment of Aliens, supra. 
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2. The Canadian courts have not yet expressed a view as to whether 
international organizations are subjects of international law and capable 
of concluding treaties.”* It has been held that a treaty is a contract between 
states.”® It “does not confer, as between the state and the subject, or as be- 
tween subjects, any rights upon the latter.”*° Thus, to cite one among many 
examples, where property taken by the custodian of alien enemy property 
was to be distributed at the end of war “amongst the several nationals of 
the German Reich entitled thereto” it was held that the government of 
Canada “must regulate this question of unliquidated property belonging 
to Germans with the German Reich and not with the German subjects.”™ 
Hence, individuals as such have no standing in international law, although 
it has been acknowledged that “treaties may obviously very greatly affect 
the rights of individuals.”** 

3. A Canadian court has adhered to the view that, “Treaties only be- 
come definitely binding on being ratified.”** Mere signature is not sufficient 
to bring their provisions into effect between the contracting states.** So far 
there has been no pronouncement on what obligations obtain during the 
period between signature and ratification.* 

4. Treaties must be implemented. With regard to Canada, “a treaty or 
a convention with a foreign state binds the subjects of the Crown only in 
so far as it has been embodied in legislation passed into law in the ordinary 
way.’** Again, “in the absence of affirming legislation” treaty provisions 
“cannot be enforced by any of our Courts whose authority is derived from 
municipal law.’’** This doctrine also applies to peace treaties. It was once 
thought that “‘a treaty of peace is a law in itself, independently of any law 
on the subject.”’** This view was carefully considered and set aside in Bitter 
v. Secretary of State of Canada where Mr. Justice Thorson said: “While a 
Treaty of Peace can be made only by the Crown, it still remains an act of 
the Crown. While it is binding upon the subjects of the Crown without 
legislation in the sense that it terminates the state of war, it has never... 

28For the international law view see The Reparations Case, 1.C.]. Reports, 1949, 174. 
Internally, of course, the United Nations enjoys the legal capacity of a body corporate: 
United Nations v. Asiatic Lines, Ltd., [1954] R.P. 158. 

297n Re Employment of Aliens, supra. 


80Re Arrow River and Tributaries Slide and Boom Co., Ltd., [1931] 1 D.L.R. 260, 
per Wright J. at p. 270. 

31Ritcher v. The King, [1943] 3 D.L.R. 540, 552. The italics are added. 

32Jn Re Employment of Aliens, supra. 

83S pitz v. Secretary of State of Canada, [1939] 2 D.L.R. 546, 547-8. 

34For an international view see G. G. Fitzmaurice, “Do Treaties Need Ratification?” 
(1934), 15 British Year Book of International Law 113, and Jones, Full Powers and 
Ratification. 

35For the international position see The Megaladis Case (1926), 8 Recueil des 
Decisions des Tribunaux arbitraux mixtes 390. 

36Albany Packing Company Inc. v. The Registrar of Trademarks, [1940] Ex. C.R. 
256, 265-6. 

37The Arrow River Case, [1932] S.C.R. 495; see also In Re Nakane and Okazake 
(1908), 13 B.C.R. 370. 

38Secretary of State of Canada v. Alien Property Custodian for United States, [1931] 
1 D.L.R. 890, per Duff J. at p. 902. 
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been decided or admitted that the Crown could by its own act in agreeing 
to the terms of a treaty alter the law of the land or affect the private rights 
of individuals.’’** In these cases the practice has been to seek parliamentary 
approval for the terms of the agreement.*® The same holds true for treaties 
disposing of public monies, imposing a tax, or altering the laws of trade and 
navigation.*' Likewise, no treaty ceding territory in time of peace can be 
carried into effect without the consent of Canada’s Parliament.** So strict 
is the requirement of implementation that a court may refuse outright to 
apply treaty provisions to private individuals where Parliament has not 
enacted the requisite legislation.** Conversely, once an agreement has been 
implemented a decision that omits to consider its relevant articles will be 
set aside.** 

5. Ratified treaties give rise to international responsibility even though 
they remain unimplemented and inoperative internally. Once a treaty 
comes into force it is incumbent upon the parties to carry out its provisions 
and if this requires implementation a failure to implement amounts to a 
breach of the agreement.*° In the Bitter Case, Thorson J., referring to Sir 
William Anson’s Law and Custom of the Constitution,** said that though 
a treaty might not be implemented without parliamentary approval “it may 
be made and be internationally valid.”** This principle was also approved 
by Mr. Justice Lamont in the Arrow River Case where he said, “for a 
breach of a treaty a nation is responsible only to the other contracting nation 
and its own sense of right and justice.”** Furthermore, responsibility here 
includes either the payment of money damages or a restitutio in integrum.” 
Consequently, Mr. Justice Bissonnette may have been too sweeping in his 
statement in Rex v. Rose, that if by a specific act a state “transgresses a 
fundamental principle, the action of the state would be reprehensible but 
for all time it will remain accomplished, definitive and without remedy.”™ 
For an illegal act—for example, lack of implementing legislation—the avail- 
able remedy is prescribed by international law— introduction of the neces- 
sary legislation plus, perhaps, payment of damages. It is true that if the 
wrong-doer refuses to abide by the customary or conventional rules this 


39[1944] 3 D.L.R. 482, 497. 

49Parliamentary approval may take the form of a resolution adopted by both houses 
of Parliament or it may be expressed by an enabling statute; cf. J. E. Read, “Inter- 
national Agreements” (1948), 26 Canadian Bar Review 520, at pp. 525 ff. 

41Jn Re Employment of Aliens, supra. 

42The Dunbar and Sullivan Dredging Company v. The Ship Milwaukee (1907), 11 
Ex. C.R. 179. 

43Arrow River Case, [1932] S.C.R. 495; Republic of Italy v. Hambros Bank, [1950] 
1 All E.R. 430. 

44Rex v. Schindler (1944), 82 Can. C.C. 206. 

45PCIJ, Jurisdiction of the Danzig Courts (1928), Series B, no. 15, p. 262; cf. 
McNair, The Law of Treaties, pp. 165 ff. See also the statement on this point by Lord 
Atkin in Attorney-General for Canada v. Attorney-General for Ontario, [1937] A.C. 326. 

46Fourth edition (London, 1911), vol. 2, p. 142. 

47[1944] 3 D.L.R. 482, 497-8. 48/1932] S.C.R. 495, 510. 

49See Cheng, General Principles, part 3. : 

50[1947] 3 D.L.R. 618, 645. 
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remedy cannot be enforced (other than by retorsion) but it is going too far 
to say that the wrongful act remains “for all time . . . accomplished, defini- 
tive and without remedy.” 

Finally, mention should be made of the decision in Re Noble and Wolf." 
There Schroeder J. examined the human rights provisions of the United 
Nations Charter, especially the preamble and articles 1 and 55, and con- 
sidered whether they prohibited racial discrimination clauses in a restrictive 
covenant. He held that they did not, his reason being that United Nations 
Charter provisions do not override Canadian internal law. It is suggested 
that this decision, as presently formulated, is incorrect. The treaty clearly is 
binding internationally and, because it received parliamentary approval, is 
also in force internally. Moreover, it was not necessary for the learned judge 
to construe the charter in such a sweeping manner. He might have decided 
the case by pointing out that the articles in question, as opposed to the entire 
charter, are drafted so generally that they constitute long-term objectives 
rather than precise legal obligations requiring legal application. This view 
would not have led to the unfortunate general rejection of the charter. There 
are at least three views regarding the human rights provisions in the charter. 
One holds that they have no application at all. A second is that they govern 
absolutely. A third regards them as obligatory, in the sense that no positive 
action should be taken to contravene them, and that gradually each state 
should introduce ameliorating legislation.*? The Wren Case™ more or less 
adopted the latter position and, regardles of whether one agrees with the 
decision, it is unfortunate that the unnecessary reasoning in the Noble and 
Wolf Case diverged so markedly when it was not necessary. 

6. Treaties are used as aids in interpreting domestic law. Because the 
courts look primarily to legislation in giving effect to international agree- 
ments they will often find it necessary to construe that legislation in the 
light of the treaty pursuant to which it was passed. Thus, where a fisheries 
board was established by statute under the terms of a convention with the 
United States, the court was unable to comprehend the statute adequately 
without examining it against the background of the treaty itself.°** When 
treaties are used for this purpose the courts adopt a variety of approaches 
to their interpretation. 

In some cases the inquiry stops short at the plain meaning of the words 
employed but it appears that this literal approach has now been modified 
to include a broader teleological investigation. The court may still look to 
the intention of the parties as manifested by the words they used,™* but more 


51[1948] 4 D.L.R. 123, affirmed [1949] 4 D.L.R. 375. 

52Cf. H. Lauterpacht, International Law and Human Rights (Cambridge, 1950); 
and see Fujii v. California (1950), 217 P. 2d 481, on the self-executory nature of the 
human rights provisions in the United States. 

53[1945] 4 D.L.R. 674. 

54Rex v. Wedge, [1939] 4 D.L.R. 323. 

55The J. H. Nickerson (1871), Young’s Admiralty Decisions 96. 

56Arrow River Case, [1932] S.C.R. 495. 
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often it will go on to examine the history and purpose of the treaty, its aims 
and objectives®’ as evidenced by its preamble,®* by exchanges of notes,® 
and by minutes of the drafting committee. Furthermore, the inter- 
temporal rule, often applied by international tribunals,” has been accepted, 
so that a “treaty is to be read and construed as applying to the situation at 
the time the treaty was negotiated.’ Judicial opinion on the foregoing 
points is meagre and care must be exercised in drawing conclusions. Were 
the courts engaged in an initial examination of treaties alone, perhaps it 
might be concluded that there is a strong preference for an outright teleo- 
logical approach. But the courts are only using treaties in a secondary sense, 
as an aid to construing legislation. The more cautious view is that in re- 
lating legislation to a treaty the court uses the literal approach unless it finds 
that that approach does not make sense or leads to an unsatisfactory result. 
In this situation aid will be sought outside the agreement. In passing, it may 
be noted that this approach is essentially similar to that developed by the 
International Court of Justice.™ 

The judges will seek to avoid conflicts between a statute and a treaty.™ 
This is especially true of extradition, where it is obviously absurd to drive 
a wedge between the extradition treaty and the legislation.® 

7. There have been very few Canadian cases on the effect of war on 
treaties. No case has been found in which a court has held that a treaty was 
abrogated by the outbreak of war,” although in practice this result must have 
occurred many times.®’ In three situations Canadian courts held that war 
suspends the operation of an international agreement. Where fishing 
rights,** mutual naturalization, and copyright” were dealt with by inter- 
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national agreement, the advantages derived thereunder were held in abey- 
ance. This situation will endure until the cessation of hostilities and perhaps 
even until the state of war is formally terminated by a treaty of peace.” 

8. Another topic of importance in Canada has been the effect on treaties 
of Canada’s changing position in the British Commonwealth of Nations. 
Where, by virtue of the British North America Act, jurisdiction over an 
item forming the subject-matter of a treaty was transferred by the United 
Kingdom Parliament from the pre-confederation provinces to the Dominion 
of Canada, that change involved no violation of the treaty, which continued 
in force as before.”* Furthermore, the acquisition by Canada of the inde- 
pendent status of a Commonwealth member, such as occurred pursuant to 
the Statute of Westminster, had no bearing on the force and effect of treaties 
previously concluded with other states by the United Kingdom govern- 
ment.”* The only change was one of parties. However, it is vital to remember 
in this connection that constitutional problems lurk in the background with 
annoying persistence and that, as held in the Labour Conventions Case, “no 
further legislative competence is obtained by the Dominion from its acces- 
sion to international status and the consequent increase in the scope of its 
executive functions.”** 

In conclusion, the problem of conflicting international and municipal 
law™ has had little practical importance in Canada where the courts can 
only administer the law that the legislature gives it power to enforce.” The 
legislature has not specifically authorized any direct application of the law 
of nations. Clearly this leads to a strict dualism in which both bodies of law 
remain separated. Thus, in the Foreign Legations Case great emphasis was 
given to the famous statement in the Chung Chi Cheung Case that “inter- 
national law has no validity save in so far as its principles are accepted and 
adopted by our own domestic law.”™? Treaty provisions, though binding 
externally, have no force and effect internally unless sanctioned by the 
legislature. Once these provisions are implemented by legislation the court 
will look primarily to that legislation and only incidentally to the treaty 
itself as an aid to legislative interpretation. This process is normally charac- 
terized by an attitude of sympathy. But the crucial determination has been 
that “where a statute and treaty conflict a British Court must follow the 
statute.”"* Accordingly, the acute problems that may obtain for the execu- 
tive at the external level simply don’t arise for the courts at the internal 
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level—‘“‘le droit International Public n’a pas la primauté; c’est la loi 
domestique du pays qui doit étre souveraine.””® 


Applying Customary Law—Jurisdiction Problems 


Sovereignty is the starting point for all discussion about jurisdiction in 
international law. Sovereignty means absolute control and absolute control 
is coextensive with the territory of the state. Limitations on that control are 
not to be presumed but must be demonstrated positively. In the absence of 
proof no limitations will be brooked. These are the basic facts of inter- 
national life.’ Slight imagination is required to see that these bleak facts 
represent anarchy. Exclusive state jurisdiction is neither practically feasible 
nor legally permissible. Conventional and customary international rules do 
in fact limit state sovereignty. Conventional limitations, being self-imposed 
and openly imposed, normally are readily ascertainable. It is otherwise with 
customary limitations. Here the problems peculiar to customary law arise 
with full force. Furthermore, it will be recalled that customary international 
law is binding in Canada “in so far as its principles are accepted and 
adopted by our own domestic law” and that it will be incorporated in 
domestic law “so far as it is not inconsistent with rules enacted by statutes 
or finally declared by their tribunals.’’*’ There can be no doubt as to the 
truth of this statement.** What follows is an attempt to illustrate some cus- 
tomary jurisdictional limitations that have been construed by Canadian 
courts. 

1. Consular immunity was considered in one of the earliest cases to come 
before a Canadian court. The defendant alleged, in answer to an action 
indebitatus assumpsit for work done and materials supplied, that he was 
the sole representative in Canada of the King of Spain and consequently 
that he was not amenable to the court’s jurisdiction. While the court 
acknowledged that the defendant was in fact the consul general of Spain 
in Quebec, it went on to find, no exequatur having been produced, that he 
did not represent the King of Spain and that, as a consul, “neither in Eng- 
land or its colonies, nor in the United States of America, is he entitled to the 
privileges of a public minister under the jus gentium.”** Accordingly, consuls 
were held to be not immune from civil or criminal jurisdiction. This decision 
was followed years later in Maluquer v. Rex, when Howard J. held that “a 
consul, in respect of legal processes, occupies the same position as any other 
alien resident and in particular his official residence or domicil is not a 
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sanctuary against the King’s writ.”** Also, since a consul does not enjoy 
personal immunity he cannot successfully plead immunity in an action for 
libel and slander, even where the impugned documents and statements may 
have been used or made in the interests of the consulate.“ On the other 
hand, the consul may be, and often is, accorded certain privileges of a lesser 
importance, such as exemption from income tax and customs duties. Should 
a court be not clear as to the scope of these smaller exemptions or as to the 
status of the person claiming them it will usually follow the English practice 
of seeking advice from the executive branch of the Canadian government. 
This lack of diplomatic immunity in no way restrains a consul from per- 
forming his normal duties. Thus, he is not hampered in objecting to court 
proceedings concerning a ship owned and registered in his own state;** or 
in representing his government before a quasi-judicial body.** 

2. The position of ambassadors and high diplomatic officials is quite 
different. Canadian courts have followed a line of English and United 
States decisions in recognizing the customary immunity from civil juris- 
diction of an ambassador, his family, and assistants and the customary 
inviolability of his residence and archives.*® Also, this privilege has been 
held to be personal to the ambassador and it can be invoked “only when the 
ambassador or some members of his retinue are on trial themselves or when 
a charge is being laid against them, or a legal process is issued against their 
properties.” Moreover, foreign embassy property in Canada is customarily 
exempt from the levy of municipal taxes for general purposes, as opposed 
to taxes imposed for beneficial services, such as water rates. While it is not 
clear whether this immunity applies to the levying of rates,®" as well as the 
eventual immunity from suit in the territorial court, it does appear that 
these payments are not in fact demanded. Finally, it has been held that 
“international law creates a presumption of law that documents coming 
from an Embassy have a diplomatic character and that every Court of 
Justice must refuse to acknowledge jurisdiction or competence in regard to 
them.’’® If, however, the government of the territorial state becomes seized 
of the documents and they come to the court from that government and not 
from the ambassador, or if the times are such that the security of the receiv- 
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ing state is imperilled, this presumption of immunity is said to be destroyed. 
Immunity will not be accorded by a court when it has been waived and 
“there is abundant authority to the effect that such waiver is effected when 
the foreign Sovereign comes into the forum of the subject and by proceed- 
ings there instituted seeks the aid of the local courts to enforce a claim. 
Then, by exception to the general rule, the subject is permitted to urge such 
pertinent offsets as he may possess.”** On the other hand, when the ambas- 
sador himself does not institute proceedings he may, with the consent of his 
sovereign, waive the immunity” as to the proceedings; but he may still insist 
upon it when it comes to the execution of judgment.” 

The chief exceptions to diplomatic immunity were examined by Cana- 
dian courts in proceedings that resulted from the disclosure of espionage 
activity centred in the Russian embassy during and after the Second World 
War. In the famous case of Rex v. Rose, Mr. Justice Bissonnette remarked, 
inter alia, that “diplomatic immunity admits necessary and logical restric- 
tions . . . [and the] diplomatic agent must do or attempt nothing against 
the safety of the State that has consented to receive him.’’** The learned 
judge went on to say that the security and dignity of the receiving state 
“requires that the agent guilty of plotting, of conspiracy, or of espionage 
be expelled and, on principle, deprived of the privilege of immunity.’’®* 
This is the chief exception so far explicitly discussed by a Canadian court. 
It is based on the elementary right of self-preservation and security, a right 
that is fundamental to every state by international law. 

The rationale of diplomatic immunity was not examined at any length 
by pre-war Canadian cases. This is understandable in as much as the ques- 
tion was not frequently before Canadian courts and it was not a problem 
of much concern to Canada. Today, however, both the scope and basis of 
the immunity are of considerable importance, in view of Canada’s increased 
diplomatic activity at home and abroad. Canadian courts have since dealt 
with the problem to some extent. 

The first case requiring attention is the Foreign Legations Case.” In the 
course of his decision therein Sir Lyman Duff C.J.C. found the basis of the 
ambassador’s privilege to rest on two alternative grounds—either that it is 
a method of permitting the ambassador full scope and freedom to attend 
to the affairs of his embassy,’®° or that a foreign state cannot be presumed 
to have subjected its representative to the territorial sovereign.’®' Both 
approaches lead to the same result and both are well recognized in inter- 
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national law. Although the Chief Justice wavered between these two 
approaches,’ his final decision appears to have favoured the former, for 
he concluded that “the foundation of this privilege is that the foreign State 
and its ambassadors are immune from co-action direct or indirect.’’*** This 
is a functional view, which relates the immunity to the nature of the work 
in question. While this view does not exclude the traditional approach trace- 
able to the Schooner Exchange Case it is probably a more suitable rationale 
for present-day purposes, especially having regard to its obvious elasticity. 

The Chief Justice did refer to the statute of Anne,’ passed in England 
to bar suits against foreign diplomats, but reaffirmed the commonly held 
view that “it is merely declaratory and explanatory of the common law and 
is neither limitative or exhaustive,”?®° and based his decision largely upon 
the English and American case law. Mr. Justice Hudson, however, looked 
directly to the statute as the source of the immunity in Ontario law; but, as 
he found that legislation silent regarding embassy properties per se, he con- 
cluded that liability under the Ontario Act did in fact attach,’ the only 
qualification being “that assistance of the Courts would not be given to 
enforce payment so long as the diplomatic immunity continued’”’*” and the 
result being that “the immunity or privilege is a privilege from action or 
molestation.”'°* Diplomatic immunity does not destroy liability, but only 
exempts from enforcement of the law so long as the immunity subsists. 

The basis of diplomatic immunity was again considered in the Rose Case 
where Bissonnette J. said, “the function of the diplomatic agent can be 
effectively exercised . . . only if he enjoys complete liberty in a foreign state, 
only if he is free from all subjection to the State in which he temporarily 
resides. And the sovereignty of the State which he represents would suffer 
a certain dependence if its diplomatic envoys did not remain subjects of the 
sovereign whom they were called upon to represent and serve. It is upon 
this necessity that the privilege of diplomatic immunity is founded.”?® 
This is entirely in accord with what Sir Lyman Duff said in the Foreign 
Legations Case. Consequently, it can be suggested that the currently authori- 
tative Canadian view accepts two fundamental bases for the customary rule 
of immunity. It rests on functional necessity and on respect for the foreign 
sovereign. However, these are not cumulative; either could very well stand 
alone and, in the face of a modern tendency to limit the general scope of 
immunities from local jurisdiction, it may be that Canadian courts will come 
to place greater emphasis on the former basis than on the latter. The honour 
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and dignity of foreign states is not as important as it once was. The strength 
of this justification for diplomatic immunity has decreased correspondingly 
and today it is more realistic to think of the immunity in terms of an aid 
to the effective performance of specific duties than to regard it as an indirect 
recognition of the foreign sovereign’s independence. Furthermore, in as 
much as the rights of private citizens will be curtailed every time diplomatic 
immunity is expanded, a functional approach facilitates weighing the one 
consideration as against the other. 

It will be observed that the foregoing cases present a very incomplete 
picture of the general law of diplomatic immunity.""° There are at least 
two reasons for this. In the first place, Canada’s rise to middle-power status 
has been recent, diplomatic activity has not been intense, and consequently 
there have been few cases on this subject before the courts. Secondly, it is 
the deliberate policy of the executive in Canada, as in other states, to keep 
these cases out of the courts in the interests of smooth international relations. 
The executive is able to do this because its word is final on the question who 
is entitled to diplomatic immunity." Furthermore, even though an action 
is commenced by a private citizen, the executive may, by letter addressed 
to the presiding judge, preclude him from even hearing the case.’? Similar 
reasons explain why even in England, with its much longer diplomatic and 
judicial experience, there is a paucity of case law on some of the most vital 
aspects of this topic, for example, diplomatic immunity from criminal juris- 
diction. Finally, it may be noted that the general trend of the reasoning in 
Canadian cases has been in direct line with the English precedents. Hence, 
in setting out to predict the Canadian development one must look to those 
English precedents. 

3. The immunity from local jurisdiction of warships and other vessels 
employed by a foreign state in the prosecution of its sovereign functions is 
recognized by customary international law. Whether a vessel is a public 
vessel is a question of fact resolved by having resort to its ownership, its 
register, its flag and commission’ so as to identify it and its functions with 
the foreign state. Actual ownership, however, is unnecessary to establish the 
link. Hence, where the vessel has been requisitioned’* or chartered"® by 
the state this may be sufficient to bring it within the category “public ship.” 

In respect of foreign owned vessels, Brown v. S.S. Indochine™® remains 
one of the leading Canadian cases. This was a collision case which con- 
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116(1922) 21 Ex. C.R. 406. 
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cerned an application for the release from arrest of a vessel owned by the 
Republic of France. After stating the generally recognized rule “that the 
person and property of the Sovereign are exempt from the jurisdiction of 
the courts,” Maclennan L.J.A. went on to consider the allegation that the 
rule did not apply when the libelled ship engaged in commercial adven- 
tures. After examining English cases, beginning with the Parlement Belge,’™" 
he concluded that “the English Admiralty Courts, by successive decisions 
have come to recognize that all government-owned or government-requisi- 
tioned ships, whether used for military, political or commercial purposes, 
are in time of peace as well as of war immune from seizure.”’*** The learned 
judge then entered upon a detailed examination of the English and United 
States case law, and after referring to the French practice, he concluded 
they established “the general principle that immunity from arrest of a foreign 
state owned ship is not affected by the vessel being used for trading pur- 
poses and as a cargo carrier, that it matters not how the vessel is being em- 
ployed and that a Sovereign State cannot be impleaded indirectly by 
proceedings in rem against its property.”*?” 

Unfortunately this decision did not pin-point the basis of the immunity. 
It is not clear whether the learned judge accepted all or some of the reasons 
set forth in the cases he examined, namely, equality, and dignity,’*° inde- 
pendence of states,’ international courtesy,'** and manifestation of sover- 
eign power.'** The decision appears as a complete catalogue from which no 
factor of importance is omitted, but it would have been useful had some 
preference been indicated and an express statement been made on what 
appears to have been implied, namely, that the immunity belongs not to 
the ship itself but to the parent state. It is clear, however, that in in rem 
actions no distinction is drawn between public vessels engaged in trade and 
those not so engaged: neither class of vessel may be proceeded against, be- 
cause the court will not exercise its jurisdiction. No criticism can be levelled 
against this part of the decision because at the time it was delivered it was 
quite in accord with the accepted international law doctrine. Sixteen years 
were to elapse before part of that doctrine was questioned in The Cristina. 

What is open to question is the continued application of the rule in the 
Indochine Case in granting absolute immunity.’** There is, on this matter, 
so wide a divergence of practice amongst other states that it cannot be said 
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240 Tue University or Toronto Law JouRNAL 


either international customary law’ or international conventional law'** 
upholds the rule of complete immunity. The modern tendency is to draw a 
functional line between vessels engaged in activities of a sovereign and of a 
non-sovereign nature and to accord immunity to the former but not to the 
latter. Admittedly this raises nice questions as to where the line is to be 
drawn and, in the absence of a multilateral convention—presently unobtain- 
able due to varying economic organizations—as to what law is to determine 
the sovereign nature of any particular activity.’** However, the Canadian 
rule goes far beyond the requirements of international law and though this 
in itself is not the least reprehensible, it may work an undue hardship upon 
the plaintiff who has a legitimate action. There appear to be only two 
instances in which Canadian courts have expressed a readiness to depart 
from the view of strict immunity. When the issue turns upon the applic- 
ability of nationalization decrees to a foreign-owned ship situate in Canada 
there is some indication that, even where the public character of the ship 
is recognized, immunity will not be accorded so as to offend “fundamental 
public policy.”?** Also, when a foreign state-owned company acquires the 
rights of a Canadian company and carries on in Canada the latter’s business, 
it nevertheless will be taxable even though it pleads immunity on the ground 
that it is an emanation of the foreign state.’*° These steps are in the right 
direction. But it is only the last-mentioned case that squarely faces up to the 
central problem, which is the necessity of bringing traditional immunities 
into line with modern economic facts. It will not be long before our courts 
are forced to re-evaluate this matter. There is more authority than the dicta 
in the Cristina Case to support a more liberal view.™ 

4, International law affords a measure of immunity from jurisdiction over 
vessels entering national ports. The immunity of foreign vessels entering 
Canadian ports has been discussed recently by Canadian courts. The deci- 
sions handed down are detailed and for that reason it is advisable to quote 
from them at length. In the Estonian Case,’*? a case turning on the appli- 


126Cf. L. Cavaré, “L’Immunité de jurisdiction des Etats étrangers” (1954), 35 Revue 
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vention of 1926, 176 League of Nations Treaty Series 199. 
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cability of Estonian nationalization decrees to an Estonian ship in Canadian 
territorial waters, the New Brunswick district judge in admiralty said: 


There appears to be no Canadian decision expressly so holding but it is 
implicit in the cases that Canadian law subscribes to the general doctrine that 
“the private and public vessels of a friendly power have an implied permission 
to enter the ports of their neighbours unless and until permission is expressly 
withdrawn”: per Lord Atkin in the Judicial Committee (repeating the re- 
marks of Chief Justice Marshall of the United States) in Chung Cheung v. The 
King. . . . This tacit leave to enter a port is upon the understanding that “the 
general rule of the law of nations is that a merchant or private vessel entering 
a foreign port subjects herself to the local jurisdiction and territorial law of 
the place”: per Angers J. in Cashin v. The King. . . . And it is also accepted 
that foreign vessels are “still subject to the laws of their own country as though 
they were on the high seas”: per Martin L.J.A. in R. v. The “North”... .I 
think it must also be accepted that such immunity will be accorded the foreign 
vessel in port as may reasonably be taken as being consistent with leave to 
enter. Thus the local sovereign would seldom, if ever, interfere with the internal 
administration of the foreign ship, because he would desire that his own ships 
be so treated abroad, and, in any event, internal administration is not a matter 
which would ordinarily impinge upon the peace, order and good government 
of his domain.1** 


It will be noticed that the foregoing quotation, appearing in the judg- 
ment as mere obiter dicta, draws no distinction between public and private 
ships. Neither does it specifically mention immunity other than internal 
administration. These matters were previously considered by the Supreme 
Court of Canada in the Foreign Forces Case where the court had been 
asked for an advisory opinion as to the existence and extent of the criminal 
immunities enjoyed by American military and naval forces located in 
Canada for the purpose of prosecuting the war effort. That decision, which 
stands as a leading Canadian case in the general question of international 
law, is long and detailed. More briefly, Duff C.J.C. and Hudson J. held, 
that (a) the crew of a foreign armed ship were exempt from local criminal 
jurisdiction for (i) shipboard offences by one crew member against another 
and (ii) offences against internal discipline, that (b) crew members were 
not exempt for (i) shipboard offences against a local resident and (ii) 
offences committed on shore, although in practice local jurisdiction would 
not be asserted over shore offences committed by one crew member against 
another. Kerwin and Taschereau JJ. were of a more extreme view, that 
members of United States naval forces were entitled to complete immunity 
from prosecution in the criminal courts. Mr. Justice Rand followed a middle 
course. He supported an exemption for the shipboard offences of crew 
members, except against local residents and their property, but he denied 
immunity for any offence committed by them on shore and against the local 
law. Kerwin and Taschereau JJ. rested their conclusions upon the existence 


188] bid., 282-3. 
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of a rule of customary international law prescribing complete immunity in 
the courts of the territorial state when a foreign armed force has been invited 
into that state. This position is but a reaffirmation of Chief Justice Mar- 
shall’s decision in the case of the Schooner Exchange, and an acceptance of 
the position there taken by counsel for the American government before the 
Supreme Court of the United States. However, not only was this argument 
rejected by the majority of that court, but it is indeed doubtful whether it 
was ever an accepted rule of international law.’** 

While there may be no complete uniformity in the practice of states re- 
garding this delicate question of jurisdiction over vessels in port,’** part at 
least of the Canadian view on this customary (as opposed to the conven- 
tional) position may be set out as follows: (1) Private ships are free to 
enter foreign ports in time of peace. Although they carry their own laws 
with them they are entirely subject to the local jurisdiction in civil and 
criminal matters.’*® Consequently the local law takes cognizance of ship- 
board crimes of all kinds, except perhaps routine offences of internal admin- 
istration, which are excepted as a matter of grace, and the local authorities 
are at liberty to enter the vessel for investigation and law enforcement. (2) 
Public ships are also free to enter foreign ports in time of peace, usually for 
prescribed periods, and like private vessels they are subject to the concurrent 
jurisdiction of their own laws and those of the receiving state in civil mat- 
ters. Thus, they are obliged to observe port rules and administrative regu- 
lations, and generally abide by the civil law. In criminal matters, however, 
immunity extends to matters of internal discipline as well as to shipboard 
offences by one crew member against another, except where these cause 
serious disturbances ashore. There is no immunity for offences committed 
on shore, even among crew members themselves, although in fact juris- 
diction may sometimes be waived as a matter of courtesy. Furthermore, 
unless the shipboard activity seriously threatens the peace of the port no 
action may be taken that interferes with the ship. The flag state must be 
looked to for redress. The question whether a matter seriously threatens the 
peace of the port is one of fact for determination by the local authorities, 
who will normally tend to be liberal in this regard. Finally, reciprocity is 
the true basis on which the immunity rests. Foreign ships are permitted to 
enter territorial waters and ports with certain privileges largely because the 
territorial state desires similar treatment for its own ships in foreign ports. 
But, as Sir Lyman Duff indicates, it is not to be implied that no criminal 
or civil jurisdiction will be exercised over foreign troops and vessels by the 
courts of the receiving state.’** 


134Cf, G. P. Barton, “Foreign Armed Forces: Immunity from Supervisory Jurisdiction” 
(1949), 26 British Year Book of International Law 380. 

135See C. Rousseau, Droit international (Paris, 1953), pp. 429 ff. A. H. Charteris, 
“The Legal Position of Merchantmen in Foreign Ports and National Waters” (1920), 
1 British Year Book of International Law 45. 

136See, for example, Rex v. The Ship North (1905), 11 Ex. C.R. 141. 

1387Foreign Forces Case, [1943] 4 D.L.R. 11, 22. 
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5. With regard to jurisdiction over territorial waters, the traditional rule 
of international law is that a state may exercise jurisdiction up to three miles 
seaward from its shores.** In Canada this rule has been followed without 
hesitation. In the Cashin Case, Angers J. said, “It is the general, although 
not the universal, usage of nations to recognize to a littoral state an exclusive 
territorial jurisdiction over the sea for a distance of one marine league (or 
three miles) along all its coasts, subject however to the right of innocent 
passage.”"*® In the same case that learned judge went on to point out 
qualifications to the general rule. First, “whatever may be the limits of ter- 
ritorial waters, it has long been recognized that for purposes of police, 
revenue, public health, etc., a state may adopt laws affecting the seas sur- 
rounding its coasts to a distance exceeding the limits of its territorial 
waters.”’'*° Secondly, he noted an absence of general agreement as to the 
exact distance within which a littoral state may exercise jurisdiction for 
these purposes.'*' Some countries purport to exercise control over fifteen 
miles, others over fifty miles,” of the adjoining seas. The Canadian Cus- 
toms Act'** defines customs waters as those waters measured seaward to a 
distance of twelve miles from the shore. Thus Canada, like many other 
states, exercises exclusive jurisdiction over a territorial belt of three miles 
and a limited jurisdiction over the marginal seas for nine miles beyond that 
limit. The territorial belt is measured from base lines along the coast deter- 
mined in accordance with international law and practice.’** The snag, 
however, is that international law appears to provide no clear guidance as 
to how the base line is to be determined.’*° This initial uncertainty con- 
fuses further determination of the territorial and marginal seas. At the pres- 
ent time many nations claim jurisdiction over immense areas of the sea 
while no state accepts less than the traditional three miles. Three miles is 
now a minimum rather than the maximum limit. Canada has not yet 
attempted to extend her exclusive jurisdiction beyond the three-mile and 
twelve-mile limits, but the very fact that an interdepartmental committee 
has been studying this question for some time is an indication that further 
Canadian claims may be forthcoming.’** At present, Canadian courts have 
full jurisdiction over a three-mile territorial waters zone, including the 


138Cf. H. S. K. Kent, “The Historical Origins of the Three Mile Limit” (1954), 48 
American Journal of International Law 537; W. E. Masterson, Jurisdiction in Marginal 
Seas (New York, 1929). 

139[1935] 4 D.L.R. 547, 555. 

140] bid. 

141] bid., 559. 

142See Laws and Regulations on the Regime of the High Seas (New York, United 
Nations, 1951); P. Francois (ed.), Report on the Regime of the Territorial Sea, A/CN. 
4/53. 

143R.§.C. 1952, c. 58, s. 2. 

144Rex v. Bellman, [1938] 3 D.L.R. 548, 559. The italics are added. 

145Anglo-Norwegian Fisheries Case (1951), I.C.J. Reports, 1951, p. 116; of the 
enormous literature on this case, see H. A. Smith, ““The Anglo-Norwegian Fisheries Case” 
(1953), 7 Year Book of World Affairs 283. 

146Canadian claims are discussed in, “National Claims in the Adjacent Sea” (1951), 
41 Geographical Review 185. 
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waters off islands,’*? and a partial jurisdiction over a nine-mile customs 
area. 

The right of innocent passage through territorial waters may be regarded 
as an exception to normal jurisdiction over territorial waters. Once a vessel 
enters territorial waters prima facie it is subject to the jurisdiction of the 
territorial sovereign to the same extent as if it were lying in port. However, 
customary international law limits the exercise of that jurisdiction in two 
situations. First, when in the normal course of international traffic a ship 
merely passes through the maritime belt, an argument, based on innocent 
passage,*** may be raised that the littoral state cannot exercise full sover- 
eignty over it.’*° Actually the strength of this contention is not clear.” 
Generally, then, Canadian courts take a strict view of this immunity’ and 
in this they are in step with the chief international decisions. In Canada he 
who would rely on it must prove, at a minimum, that his voyage was both 
a passage and innocent. If the vessel anchors or if it is destined to a terri- 
torial port there is no passage.’** Furthermore, if the vessel in fact is hover- 
ing or rum-running and by error comes within the three-mile limit but 
immediately proceeds outside “without in the meanwhile committing an 
overt act against the revenue laws of Canada,” her passage is not deemed 
innocent and she may be pursued and seized.’** 

A second immunity, the right of distress, is of more generally recognized 
importance. Canadian courts have stated as a customary rule of inter- 
national law “that a ship, compelled through stress of weather, distress or 
other unavoidable cause to put into a foreign port, is, on grounds of comity, 
exempt from liability to the penalties or forfeitures which, had she entered 
the port voluntarily, she would have incurred. This principle, however, 
must not be too widely interpreted. It does not carry any right of exemption 
from local laws, especially revenue laws. Such exemption would require 
express legislation.” *** The limits here expressed as applying to the right of 
distress do not appear to be in line with international cases on the sub- 
ject.**° Neither are they consistent with the earlier statement of the rule. 
These inaccuracies may be attributable to the rather far-reaching facts of 
the case which provided strong grounds for suspecting that the ship in 
question was a rum-runner not entitled to lenient treatment. Yet the infer- 
ence remains that if, because of bona fide distress, a ship carrying liquor 
enters a “dry” port she still would be subject to the local revenue laws. This 


147Rex v. Conrad, [1938] 2 D.L.R. 541; The King v. The Schooner John J. Fallon 
(1917), 55 S.C.R. 348. 


148See H. A. Smith, The Law and Custom of the Sea (London, 1950), p. 33. 

149The Rebecca (1929), 23 American Journal of International Law 860; but see 
The Corfu Channel Case (Merits), 1.C.J. Reports, 1949, p. 4. 

150Cf. Compania de Navegacién Claim (1934), 28 American Journal of International 
Law 596; W. E. Hall, A Treatise on International Law (8th ed., Oxford, 1924), p. 256. 

151But this has not always been so; see the D. C. Whitney Case (1907), 38 S.C.R. 
303 152Rex v. Flahaut, [1935] 2 D.L.R. 685. 


188Fudge v. The King, [1941] 1 D.L.R. 313. 
154Cashin Case, [1935] 4 D.L.R. 547, 551. 155The Rebecca, supra. 
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result violates the very purpose of the immunity.’®* In such a situation the 
port authorities should do no more, it is suggested, than prevent the use and 
sale of the spirits and, when the cause of the distress has been relieved, 
escort the vessel to the high seas. 

As with innocent passage, the distress must be bona fide and must be real. 
Even though it is allegedly based on legitimate grounds, such as mutiny, or 
the need for repairs or provisions, it will not be allowed if these allegations 
are mere disguises for the perpetration of an unlawful act.’*’ Whether dis- 
tress is real, is a question of fact for the territorial court. The test in Canada 
seems to be that “it must be an urgent distress; it must be something of 
grave necessity. . . . It is not sufficient to say it was done to avoid a little 
bad weather, or in consequence of foul winds, the danger must be such as 
to cause apprehension in the mind of an honest and firm man. I do not 
mean to say that there must be an actual physical necessity existing at the 
moment . . . but there must be at least a moral necessity.”*** Finally, the 
burden is on the claimant to bring his case within the foregoing conditions. 
In the majority of Canadian cases the claimant has not been able to dis- 
charge that burden. Probably that is why he was proceeded against in the 
first place. 

There remains the problem of seizures on the high seas for offences com- 
mited against the territorial law within territorial or marginal seas before 
escaping to the high seas. The majority of Canadian cases concern rum- 
running and hovering, the latter term meaning “something like fluttering 
about, neither coming or going, in an undecided manner.”**® The Cana- 
dian courts have upheld seizures on the high seas where pursuit was begun 
within the three-mile limit and was continuous up until the time of sei- 
zure.’° The Supreme Court of Canada provided the following statement 
of the basis of the right of seizure on the high seas in a case arising over fifty 
years ago. “It springs from the necessity of the case. It rests upon what in 
the last analysis is the base of so much international law in many analogous 
cases, the necessities of self-defence and protection.”*™ 

The question whether pursuit was continuous is one of fact. Canadian 
courts tend to reject an allegation that breaks in the pursuit frustrate its 
continuity. Thus, where the pursuing vessel stops or deviates to collect evi- 
dence of the offence’ or where the flight of the pursued causes a temporary 
frustration and abandonment,’ the pursuit is nevertheless continuous. 

156] bid. 

157Rex v. Flahaut, [1935] 2 D.L.R. 685. 

158Rex v. Flahaut, [1935] 2 D.L.R. 685, 688, quoting Sir Wm. Scott in The Eleanor 
(1805), 165 E.R. 842; see too The May v. The King, [1931] S.C.R. 374. 


159Mason v. The King, [1935] 4 D.L.R. 313, 315. 
anar ~ The Ship North (1906), 37 S.C.R. 385; Fudge v. The King, [1941] 1 
-L.R. 313. 
161The King v. The Ship North (1906), 37 S.C.R. 385. The italics are added. 
162The Shelby (1895), 5 Ex. C.R. 1; The Viva (1896), 5 Ex. C.R. 360; The Oscar 
and the Hattie v. The Queen (1893), 23 S.C.R. 396. 
163Mason v. The King, [1935] 4 D.L.R. 313. 
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What manner of act may occur during a continuous pursuit was discussed 
in the I’m Alone, an international arbitration to which Canada was a party. 
The arbitration commissioners also held in that case that the littoral state 
might “use necessary and reasonable force for the purpose of effecting the 
objects of boarding, searching, seizing and bringing into port the suspected 
vessel.””*®* Furthermore, the commissioners thought that, while theoretically 
the use of necessary and reasonable force might extend to sinking the vessel, 
such an act would in ordinary circumstances be outside the scope of the 
doctrine altogether.’® 

In assessing the attitude of the Canadian courts displayed in these judg- 
ments it is extremely important to bear in mind the framework within which 
public international law is received and applied in Canada. With occasional 
exceptions, such as cases where direct recourse is had to a treaty, the courts 
are in fact enforcing municipal laws which are alleged to have adopted a 
rule of international law. Consequently the reason some rules of inter- 
national law are enforced in Canada is that the courts have been able to 
find them already embodied in domestic law. In making this determination 
the judiciary is being just as creative of international law as it is in cases 
involving other branches of the law; indeed, the generally unformulated 
nature of customary international law is an extraordinarily fertile field for 
the judicial law-maker. 

Should a court think it desirable to adopt or to proclaim an international 
rule, it will probably do so by noting its widespread recognition by other 
states, its inherent reasonableness, and its essential harmony with existing 
domestic rules. Basically, however, much stricter attention is devoted to 
reconciling the rule of international law with the internal position of Canada 
than to discussing its consensual aspects as a “generally accepted rule of 
international law.” Only recently has the latter approach been employed 
by the courts and, while such considerations of general acceptance remain 
as possible reasons for the reception of international law into Canada, obvi- 
ously they are not as important for that purpose as either legislation or 
previous Canadian or English decisions.’** Here the courts have been cau- 
tious in two very important matters. 

First, the courts are cautious, not so much in gathering and hearing evi- 
dence of the law of nations, but in striking out on their own. With one or 
two exceptions they have followed English precedents closely. No doubt this 
is partially attributable to the many gaps in Canadian law and the presence 


164(1935), 29 American Journal of International Law 326. 

165] bid. 

166]n the Foreign Forces Case, Taschereau J. accurately stated the problem as follows 
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accepted by the nations of the world. . . . And secondly, having reached on that point 
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nized principles of international law adopted by our domestic law?” In practice the 
Canadian courts devote much more time to the second question than to the first. 
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of a highly persuasive body of British law that is both readily available and 
relatively complete. 

Secondly, Canadian courts are cautious in extending the authority of 
international law. The decision in the Drummond Wren Case stands out as 
an example of what can be done to strengthen the concept of an ordre inter- 
national public. Yet it is doubtful whether that case represents the thinking 
of Canadian judges. A restrictive view will normally be taken towards any 
suggested limitations of international law on domestic legislation. Thus in 
the Japanese Deportation Case,’ the Judicial Committee of the Privy 
Council, sitting as the highest Canadian court, held that “It may be true 
that in construing legislation some weight ought in an appropriate case to 
be given to consideration of the accepted principles of international law 

. [citing Croft v. Dunphy, [1933] A.C. 156] but the nature of the legis- 
lation in any particular case has to be considered in determining to what 
extent, if at all, it is right on a question of construction to advert to those 
principles.”’*** The statute in question in that case was a wartime measures 
act and the Board refused to interfere with it on grounds of international 
law. The war emergency aspect of that case, however, should not be taken 
as decisive. Another recent judgment has gone so far as to hold that “It 
goes without saying, a State may expand or restrict the so vague and im- 
precise authority of international law. It may derogate from or amplify it 
through particular legislation, or even through a specific act.”’®’ Perhaps 
this statement too should not be interpreted literally; it was obiter dicta. It 
is one of the most sweeping statements found in any case and a strong argu- 
ment might be made against it. But it throws into relief the general judicial 
attitude indicative of the declining strength international law enjoys as a 
superior legal order. Any limitations such an order once might have worked 
on the English common law have, in modern times, been “reduced to very 
slender proportions.”?7° 

In conclusion, a noticeable thread of high conscientiousness runs through 
the Canadian decisions. The judgments reveal an acute awareness of the 
importance of international law and its bearing on Canada’s relatively new 
international position. They show evident striving toward a correct evalua- 
tion of the requirements of the law of nations. Also, within the framework 
by which international law is received in Canada, they show a reasonably 
liberal application of those requirements, considering the infrequency with 
which international issues now arise before Canadian courts. 


167 Cooperative Committee on Japanese Canadians et al v. Attorney-General of Canada, 
[1947] 1 D.L.R. 577, [1947] A.C. 87. 

168[1947] 1 D.L.R. 577, 588. The italics are added. 

169Rex v. Rose, [1947] 3 D.L.R. 618, 645. 

170Cf. C. K. Allen, Law in the Making (5th ed., Oxford, 1951), pp. 437-9. 








COMPANY LAW DOCTRINES AND 
AUTHORITY TO CONTRACT 


ANDREW R. THOMPSON* 


N general, the indoor management rule’ relieves the outsider from the 

necessity of inquiring into the actual or implied authority of an agent of 
a corporation and, notwithstanding irregularity in the appointment of the 
agent, permits the outsider to rely upon apparent authority; but the ap- 
plication of the rule is qualified by the constructive notice doctrine and by 
statutory provisions. It is intended to examine the doctrines of company 
law governing the authority of agents of corporations, particularly as 
revealed by the recent decision of Mr. Justice Slade in Rama Corporation 
Ltd. v. Proved Tin & General Investments Ltd.” In that case the plaintiff 
company sought to enforce an agreement entered into on behalf of the 
defendant company by one of its active directors. The active director had 
negotiated the agreement on behalf of the defendant company without 
actual authority to do so. At the time the agreement was negotiated the 
representative of the plaintiff company was unaware of the contents of the 
articles of association of the defendant company. Hence, he did not rely 
on the power of delegation contained in those articles enabling the board 
of directors of the defendant company to delegate their powers to a single 
director. Counsel for the plaintiff company argued that this power to dele- 
gate the board’s authority to a single director gave that director apparent 
authority to bind the company in contract with an outsider, even if the out- 
sider were unaware of the contents of the articles. In support of his argument 
he relied upon the doctrine of constructive notice of the contents of the 
articles of a registration company. Mr. Justice Slade rejected this argument 
and held the contract unenforceable. While this decision does not depart 
from precedent, its reasoning requires close attention for an accurate state- 
ment of the effect of company law doctrines upon the liability of 
corporations where agents purport to contract on their behalf without 
actual or implied authority. 

The problem of determining the liability of corporations for the purported 
acts of their agents is complicated in Canada by the existence of two distinct 
methods of incorporation of companies. While the incorporation statutes 
of several Canadian provinces have maintained the registration system of 
the English Companies Act, the majority of the provinces and the Dominion 


*LL.B., LL.M., Barrister and Solicitor, Banff, Alberta, also of the Manitoba Bar. 

1This rule is also sometimes referred to as “the rule in Royal British Bank v. Tur- 
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have adopted the letters patent system of incorporation.’ Accordingly, 
English authorities cannot be applied indiscriminately in Canada. We shall 
consider the effect of company law doctrines on authority to contract from 
the standpoint both of the registration company and the letters patent com- 
pany, employing the Dominion company as the prototype of the latter. 

Another distinction that must be maintained in using English authorities 
concerns the function of directors. Gegerally speaking, the directors of a 
company in Canada remain aloof from the day-to-day management of the 
company, leaving such management to its officers and agents. Where an 
officer of the company is also a director, it is as officer and not as director 
that he engages in the business of the company. In England it is usual for 
one or more directors to be engaged in day-to-day management. These 
directors are sometimes identified by the term “active directors” to dis- 
tinguish them from the general body of directors. A managing director is as 
familiar in England as chief executive officer of a company as is.a president 
and general manager in Canada. The distinction is important in consider- 
ing the question of authority, actual and apparent, which pertains to the 
person whose acts on behalf of the company are in question. 


AcEency DoctTRINES 


In determining the effect of company law doctrines upon the liability of 
corporations whose agents purport to contract on their behalf without 
actual or implied authority, we must first examine the ordinary rules of 
agency dealing with liability in the absence of actual or implied authority. 
Liability in such circumstances would seem to exist only where outsiders 
have relied on an apparent authority. Apparent authority is an expression 
of the rule of estoppel by representation. First, a representation of authority 
is fundamentally necessary. Second, the representation, which constitutes 
the apparent authority, must be made by the person who is to be estopped 
from denying the apparent authority. It is the principal who seeks to deny 
the apparent authority and, consequently, the representation of apparent 
authority must be his representation. Third, the representation of authority 
must be known to the person who seeks to bind the principal to the con- 
tract; and that person must have relied on the apparent authority. Professor 
Montrose has pointed out that indiscriminate use of the term “apparent 
authority” has given it an objective meaning which is a source of consider- 
able error in the application of the principles for which it stands. This 
objective meaning contemplates authority that is apparent in a general or 
objective sense to any or all persons. He submits that there is “really no 


8Five of the Canadian provinces follow the English pattern of incorporating companies 
by registration. They are Alberta, British Columbia, Newfoundland, Nova Scotia, and 
Saskatchewan. The Dominion of Canada and the provinces of Manitoba, New Bruns- 
wick, Ontario, Prince Edward Island, and Quebec employ the letters patent system of 
incorporation. 








250 Tue University or Toronto Law JouRNAL 


such thing as an apparent authority apart from the authority apparent to 
a particular person dealing with the agent.”’* The term “apparent authority” 
means an appearance of authority made apparent by the principal to the 
party who, having relied upon it in making a contract, seeks to bind the 
principal to the contract. When the principal is a corporation, the repre- 
sentation by the principal will ordinarily be a representation by a human 
agent of the corporation.° It follows that the representation, itself, must be 
actually or impliedly authorized. 

The doctrine of apparent authority is introduced into the Dominion 
Companies Act by section 18(1) which provides: 


Every contract, agreement, engagement or bargain made, and every bill of 
exchange drawn, accepted or endorsed, and every promissory note and cheque 
made, drawn or endorsed on behalf of the company, by any agent, officer or 
servant of the company within the apparent scope of his authority as such 
agent, officer or servant, is binding upon the company.® 


It is submitted that the words “apparent scope of his authority” used in 
this section must be construed to mean an appearance of authority made 
apparent by the principal to the party who, having relied upon it in making 
a contract, seeks to bind the principal to the contract. 

There is a close relationship between apparent authority and implied 
authority. An officer of a company is a general agent and, as such, possesses 
an implied authority to do every act necessarily incidental to the perform- 
ance of his duties as such officer.* In holding out the officer as an officer, 
the company represents that he is possessed of the authority which usually 
pertains to his office. An outsider relying on such holding out may success- 
fully assert an apparent authority binding the company to this extent.® 
Of course, if an implied authority can be established from the fact that an 
individual holds a certain office, there is then no need to consider whether 
an apparent authority arising from his apparent position has been relied on, 
for the implied authority is sufficient to establish the company’s liability. 
But if express restrictions have been imposed on an officer’s authority, then 
it seems that an implied authority to act in violation of the restrictions 
cannot be established. A company will be bound by such an act only because 
of the holding out of the officer as an officer relied on by the outsider with- 
out knowledge of the restrictions.? The case of Watteau v. Fenwick’ does 


4J. L. Montrose, “The Apparent Authority of an Agent of a Company” (1934), 50 
Law Quarterly Review 224 at p. 226. 

5The contents of the memorandum and articles of a registration company are some- 
times spoken of as constituting a representation by the company, but this seems to be an 
improper use of the term. 

6An Act Respecting Dominion Companies, R.S.C. 1952, c. 53, s. 18(1). The italics 
are added. 

THalsbury’s Laws of England (3rd ed.), vol. I, p. 165, s. 386. 

8Biggerstaff v. Rowatt’s Wharf, Limited, [1896] 2 Ch. 93. 

®9McLaughlin v. Gentiles (1919), 46 O.L.R. 477. 

10[ 1893] 1 QO.B. 346. 
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appear to permit the implication of authority in violation of express 
restrictions, for in that case the principal’s liability for the price of goods 
which he had expressly forbidden his manager to buy must have been based 
upon an implied authority, there having been no apparent authority relied 
on by the seller of the goods who was not even aware that the person he 
dealt with was an agent. However, this decision has been severely 
criticized.’ The better view seems to be that an outsider may establish 
liability on the part of a company for a contract entered into by an officer 
in violation of an express restriction upon his authority only if the outsider, 
without knowledge of the restriction, has relied on a holding out of the 
officer as possessing the required authority. 


CoMPANY LAw DoctTRINES 


Having examined the ordinary rules of agency, we turn to consider 
modifications on applying apparent authority to corporations that result 
from company law doctrines. The nature of the corporation as a legal 
fiction leads to the consequence that in all things it must act through human 
agents. In result, the question of authority, whether with regard to the use 
by an agent of the corporate seal or with regard to the right of an agent to 
bind the company as principal, may be an issue in all cases of corporate 
contract. But the fact that the question of authority may arise in all cases 
of corporate contract does not require this authority to be governed by rules 
different from the ordinary rules of agency. 


The Doctrine of Ultra Vires 


The significant distinction between the corporation and the natural 
human being in relation to apparent authority stems from the rule that the 
law need not ascribe to the corporation the full capacity of an ordinary 
person. Consequently, the capacity of the corporation to contract may be 
narrower. The capacity of the common law charter corporation to contract 
would seem to be as wide as that of the ordinary person.’* However, with 
one exception,” the forms of corporations in Canada originate by or 
under statutes, and their capacity to contract must be determined by inter- 
preting these statutes. In the Ashbury Railway Carriage Case’* the House 
of Lords settled the nature of the statutory registration company by holding 
that its corporate incidents must be wholly derived from the English Com- 
panies Act. Their lordships concluded that it was implicit in the legislation 
that the efforts of the company should be devoted only to the purposes for 
which it was incorporated, and held that a contract purporting to bind the 
company beyond those purposes was beyond the contractual capacity of 

11See McLaughlin v. Gentiles, supra. 

12Sutton’s Hospital Case (1612), 10 Co. Rep. 30b. 

13The exception is The Governor and Company of Adventurers of England Trading 


into Hudson’s Bay, which was incorporated by royal charter in 1670. 
14Ashbury Railway Carriage and Iron Co. v. Riche (1875), L.R. 7 H.L. 653. 
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the company and ultra vires. This decision has particular application in 
Canada to companies incorporated by special acts and to companies in- 
corporated under general companies acts based on the registration system. 

In considering the effect of lack of contractual capacity on the application 
of the apparent authority doctrine, it should first be noted that a principal 
cannot authorize an agent to bind him beyond his capacity to contract. He 
may, however, represent to a third person that the agent has this excess 
authority. A registration company may represent to a third person that its 
agent has authority to bind it in a contract that is beyond its corporate 
capacity. It is a fundamental principle of estoppel that one cannot be 
estopped from denying an act that is beyond his legal capacity’® and, since 
the doctrine of apparent authority is an expression of the rule of estoppel, 
it follows that the corporate principal will not be bound even though its 
agent has been given apparent authority to enter into the contract on its 
behalf. The same result is achieved by reasoning that apparent authority 
cannot be relied on because the corporate capacity of the company is a 
matter of law; and that no person ought to be able to rely upon a repre- 
sentation contrary to the law, which he is deemed to know. If this view is 
accepted it can be said that the doctrine of ultra vires does not effect any 
modification of the doctrine of apparent authority generally applicable 
to the principal and agent relationship. 

The decision in the Ashbury Railway Carriage Case’® applies to com- 
panies incorporated under the Dominion Companies Act in the sense that, 
being statutory companies, their capacity to contract must be determined 
by interpretation of the legislation. The view has been generally accepted, 
however, as a result of the Bonanza Creek Case,’ that the Dominion com- 
pany has a capacity to contract similar to that of the common law charter 
corporation because the Dominion Companies Act employs the letters 
patent system of the common law. The majority of the Ontario Court of 
Appeal adopted this view of the Bonanza Creek Case in Edwards v. Black- 
more.'® They concluded that the doctrine of ultra vires has no application 
to companies incorporated under the Ontario Companies Act. Yet the 
status of the Dominion company in contract cannot be completely equated 
with that of the common law charter corporation. In the Bonanza Creek 
Case, Viscount Haldane observed that, “in the case of a company created 
by charter [referring to a letters patent company] the doctrine of ultra vires 
has no real application in the absence of statutory restriction added to what 
is written in the charter.”’® The Dominion Companies Act expressly and 
impliedly imposes restrictions on some aspects of the company’s contracting 
powers. For example, section 15 of the Act prohibits the making of loans 
by the company to its shareholders or directors except in certain defined 
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15Halsbury’s Laws of England (2nd ed.), vol. XIII, p. 474, s. 542. 
16(1875) L.R. 7 H.L. 653. 

17Bonanza Creek Gold Mining Co. v. The King, [1916] 1 A.C. 566. 
18(1918) 42 O.L.R. 105. 19/1916] 1 A.C. 565, 583. 
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circumstances. Wegenast”® points out that in Henderson v. Strang” “it was 
assumed by each of the three Courts which considered the case . . . that 
such a loan was ultra vires the company.” Not all statutory prohibitions 
and restrictions have the effect of rendering a prohibited contract ultra 
vires the company for in many cases the prohibition or restriction will be 
deemed directory only, so that a third party may invoke the indoor manage- 
ment rule in order to fix the company with contractual liability. Restrictions 
on corporate powers may also appear in the letters patent of a Dominion 
company. It appears from Viscount Haldane’s dictum that these restrictions 
may be construed as confining the corporate capacity and bringing into 
operation the ultra vires doctrine. 

In conclusion, it seems clear that an outsider cannot invoke the apparent 
authority doctrine against the company when its contract violates a 
statutory prohibition or a restriction in the letters patent resulting in ap- 
plication of the ultra vires rule. The company cannot be estopped from 
denying the want of authority to do what it is ultra vires for it to do. 
Neither can an outsider be permitted to plead the necessary misrepresenta- 
tion as the foundation for apparent authority when the misrepresentation 
is contradicted by a statutory provision which he is deemed to know. When 
the violation of a statutory restriction does not give rise to application of the 
ultra vires rule, the apparent authority doctrine can be invoked because the 
misrepresentation founding the apparent authority may be consistent with 
full compliance by the company with the restriction. 


The Constructive Notice Doctrine 


In the law of ordinary partnerships it is clear that all partners are bound 
by contracts entered into by one partner on behalf of the firm even if the 
contracts are unauthorized, provided that the partner has been held out or 
represented as a partner and that the contract is within the usual manner 
of conduct of the partnership business.” In the large trading partner- 
ships that existed in England prior to the passing of the registration acts, the 
liability resulting from the holding out or apparent authority of each partner 
to bind all others worked considerable hardship. Lord Wensleydale, in 
Ernest v. Nicholls, pointed out: “It is obvious that the law as to ordinary 
partnerships would be inapplicable to a company consisting of a great 
number of individuals contributing small sums to the common stock, in 
which case to allow each one to bind the other by any contract which he 
thought fit to enter into, even within the scope of the partnership business, 
would soon lead to the utter ruin of the contributories.”** In consequence 
of the hardship on contributories, the first registration acts were passed with 
the object, inter alia, of providing public record of the nature of these com- 


20F, W. Wegenast. The Law of Canadian Companies (Toronto, 1931), p. 143. 
21(1918) 43 O.L.R. 617; reversed 45 O.L.R. 215; affirmed 60 S.C.R. 201. 
22Halsbury’s Laws of England (2nd ed.), vol. XXIV, p. 421, s. 812. 

23(1857) 6 H.L.C. 401, 418. 
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panies and of the terms upon which they conducted their businesses.** At 
the time of second reading of the Joint Stock Companies Bill, 1856, Lord 
Stanley of Alderley, president of the Board of Trade, said of its provisions; 
“The principle of the Bill was to allow every man to employ his capital as 
he pleased, but at the same time to require that the public should be fully 
informed as to the nature of the partnerships into which he entered, and 
the terms upon which they conducted their business.”’*° 

The public record aspect of the registration acts was employed as a 
means of protecting shareholders against unscrupulous or incautious in- 
corporators by narrowing the application of the apparent authority doctrine. 
In Ernest v. Nicholls,?* the House of Lords held that, in so far as the 
memorandum and articles of the joint-stock company were required to be 
registered and to become matters of public record, their contents were to 
be construed as matters of public knowledge. In that case, the fact that an 
indemnity deed was apparently executed with authority was of no avail to 
the company seeking enforcement, because a knowledge of the articles 
would have indicated a defect in the deed and the company seeking en- 
forcement was deemed to have had such knowledge. In reference to 
partnerships it has always been the law that a contract made without 
authority by a partner cannot be enforced by the outside contracting party 
if the latter was aware of the lack of authority at the time of formation of 
the contract.** However, the outside contracting party must have had 
actual or implied notice of the lack of authority. The effect of registration 
of the memorandum and articles of the company was to carry the notice 
doctrine one step further by imposing constructive notice on the outside 
contracting party. The constructive notice doctrine placed a duty upon him 
to consult the registered documents for, whether he did so or not, he was 
charged with knowledge of their contents. When charged with that knowl- 
edge he could not allege that the company was estopped from denying 
limits upon authority contained in the memorandum and articles. He was 
deemed to have known these limits and could not assert a misrepresentation 
by the company in respect of them. This doctrine has been enunciated by 
Lord Hatherley in Mahoney v. East Holyford Mining Co. where he said, 
“Every joint stock company has its memorandum and articles of association 
. » open to all who are minded to have any dealings whatsoever with the 
company, and those who so deal with them must be affected with notice of 
all that is contained in those two documents.”** The constructive notice 


24The registration requirements of modern registration acts are illustrated by The 
Alberta Companies Act, R.S.A. 1942, c. 240, ss. 20, 24, and 118. §.20 provides for the 
registration of articles, s. 24 for the registration of the memorandum of association, and 
s. 118 for the registration of every special and extraordinary resolution and of every 
ordinary resolution affecting the articles. 

25Walter Horrwitz, “Historical Development of Company Law” (1946), 62 Law 
Quarterly Review 375 at p. 382. 26Supra. 

2THalsbury’s Laws of England (2nd ed.), vol. XXIV, p. 422, s. 813. 

28(1875) L.R. 7 H.L. 869, 893. 
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doctrine undoubtedly works a modification of the apparent authority 
doctrine. Without its operation an outside contracting party with no actual 
or implied knowledge of the contents of the memorandum and articles of a 
registration company could have pleaded an apparent authority that was 
contrary to those contents. He cannot now do so. 
The Indoor Management Rule 

Paralleling the development of the constructive notice doctrine to protect 
contributories against liabilities that they have little opportunity to control, 
the indoor management rule was evolved to protect outsiders from ir- 
regularities in corporate proceedings. Palmer states: “This rule is based on 
the principle of convenience, for business could not be carried on if a person 
dealing with the apparent agents of a company was compelled to call for 
evidence that all internal regulations had been duly observed.”** In 


Mahoney v. The East Holyford Mining Co., Lord Hatherley enunciated 
the rule as follows: 


... When there are persons conducting the affairs of the company in a manner 
which appears to be perfectly consonant with the articles of association, then 
those so dealing with them, externally, are not to be affected by any ir- 
regularities which may take place in the internal management of the company. 
They are entitled to presume that that of which only they can have knowledge, 
namely, the external acts, are rightly done, when those external acts purport 
to be performed in the mode in which they ought to be performed.*° 


The indoor management rule does not conflict with either the constructive 
notice doctrine or the apparent authority doctrine. Its very essence is that 
the irregularity in company proceedings must not be apparent from the 
contents of the memorandum and articles and that the external acts of the 
agents of the company must appear to be authorized. Lord Hatherley states 
that the external acts must be “perfectly consonant with the articles of 
association” and that the external acts must “purport to be performed in 
the mode in which they ought to be performed.” Far from conflicting with 
the apparent authority doctrine, the rule is merely an expression of that 
doctrine in the field of company law. Under the indoor management rule 
the company is bound by an apparent authority which a constructive 
knowledge of the memorandum and articles does not deny. 

For example, in Royal British Bank v. Turquand™ the deed of settlement 
of the company authorized the directors to borrow on bond such sums as 
would from time to time by general resolution of the company be authorized 
to be borrowed. A bond securing $2,000 in favour of the plaintiff had been 
executed under the company’s seal and signed by two directors although 
no general resolution of the company authorizing the bond had been passed. 
The Court of Exchequer Chamber held that the plaintiff was entitled to 

29Palmer’s Company Law (19th ed. by A. F. Topham, London, 1949), p. 33. 


80(1875) L.R. 7 H.L. 869, 894. 
31(1856) 25 L.J.Q.B. 317. 
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judgment on the bond. The bond appeared to have been executed with 
authority. Even upon an actual perusal of the contents of the deed of 
settlement the bank would not have been aware of the lack of authority, 
for the relevant provision in the deed of settlement was permissive and the 
bond in question was capable of being executed with authority. Clearly, 
the bank could not be placed in a worse position as a result of constructive 
notice than it would be with actual notice. The lack of authority was not 
indicated by knowledge of the deed of settlement, whether actual or con- 
structive. 

It seems clear the outsider must have relied on the apparent authority of 
the agent before the indoor management rule can be applied in his favour 
to cure irregularities. In Mahoney v. East Holyford Mining Co.** the in- 
door management rule was applied in favour of the bank to relieve it of the 
consequences of invalidity in the appointment of directors only after it 
became clear that the bank had relied upon the acts of a de facto board of 
directors that appeared to be lawfully authorized to bind the company. 
Whether an outsider can invoke the indoor management rule with reference 
to transactions with de facto directors depends upon whether the outsider 
dealt bona fide with de facto directors in a manner not inconsistent with the 
memorandum and articles.** As Professor Montrose has pointed out, de 
facto directors have the apparent position of directors and consequently 
have the apparent authority of directors.** In all cases where the indoor 
management rule has been properly applied to circumvent a plea of irregu- 
larity, such as a plea of lack of a quorum* or want of an authorizing order 
of directors,** the outsider has satisfied the court that the transaction in 
question appeared to be authorized consistently with the memorandum and 
articles. In the case of Reuter v. Electric Telegraph Co.,™ it appeared on 
the face of a contract formed by oral agreement with the chairman of the 
company that it was inconsistent with the requirement of the deed of settle- 
ment that such a contract had to be signed by at least three directors or 
sealed with the seal of the company under the authority of a special meeting. 
This decision might seem at variance with the rule stated until it is realized 
that effect was given to the contract, not through application of the indoor 
management rule, but because the company had subsequently accepted it 
by receiving its benefits and paying cheques in its performance, its subject- 
matter being within the scope of the company’s business.*® 

82Supra. 

33]n re County Life Assurance Company (1870), L.R. 5 Ch. App. 288. 

84Montrose, “The Apparent Authority of an Agent of a Company,” at p. 240. 

35Jn re Fireproof Doors, Limited, [1916] 2 Ch. 142. 

36The Prince of Wales Life and Education Assurance Company v. Harding (1857), 
27 L.J.Q.B. 297. 37(1856) 26 L.J.Q.B. 46. 

388A similar result is apparent in Campbell v. Community General Hospital Almshouse 
and Seminary of Learning of the Sisters of Charity (1910), 20 O.L.R. 467, where the 
want of a corporate seal did not prevent the plaintiff from recovering quantum meruit 


the value of work done in drilling a water well which was accepted by the defendant and 
was within the purpose for which the defendant was incorporated. 
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It might be said that the indoor management rule does not exist as a posi- 
tive rule of law at all. It is merely an acknowledgment that, in reference to 
apparent authority, constructive notice is not to be carried beyond the 
memorandum and articles to include matters of mere procedure, such as 
quorums, voting, and internal resolutions and regulations. On this view, 
the indoor management rule may be classed as simply an expression of the 
apparent authority doctrine in the field of company law. 


The Rama Case 


In the recent case of Rama Corporation Ltd. v. Proved Tin & General 
Investments Ltd.,*° counsel for the plaintiff sought to invoke the constructive 
notice doctrine to achieve a broadening of the application of the apparent 
authority doctrine to registration companies. He argued that, as a result of 
the constructive notice doctrine, the contents of the memorandum and 
articles of a company must be construed as representations made by the 
company to an outsider, whether or not the outsider has actual knowledge 
of those contents. In effect, he contended for a doctrine of constructive 
apparent authority based upon the memorandum and articles. The reported 
facts of the case show that W., the principal director of the plaintiff com- 
pany, and T., an active director*® of the defendant company, entered into 
a contract whereby the plaintiff company agreed to join with the defendant 
company in buying at a discount the invoices of another company. W. had 
never heard of the defendant company and made no inquiries about it. He 
gave T. a cheque on behalf of the plaintiff company. T. later confirmed the 
contract in a letter referring to the defendant company and written on his 
own stationery. T. did not disclose the contract to his fellow members of 
the board of directors of the defendant company. The contract was intra 
vires the defendant company and the defendant’s articles of association 
empowered the board of directors to delegate any of their powers to one of 
their members. The board had not delegated their powers to T. Neither the 
plaintiff company nor W. knew of the power to delegate contained in the 
defendant’s articles. The defendant company later refused to be bound by 
the agreement. 

The plaintiff's counsel submitted that the power of delegating directors’ 
authority to a single director, as contained in the articles of the defendant 
company, constituted a representation made by the defendant company to 
the plaintiff company that T., the active director, was authorized to bind 
the defendant company by the contract in question, even though the plain- 
tiff company was unaware that the power of delegation existed. Two obser- 
vations apply to this submission. First, even if the power of delegation is to 
be considered a representation by the company, it is an equivocal repre- 


3971952] 1 All E.R. 554. 
40In England there are usually one or more directors of a company who are active 
in its management; see p. 248, supra. 
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sentation for a representation that a power to delegate exists is equally con- 
sistent with the delegation either having been made or not having been 
made. It does not follow that, because a power of delegation exists in the 
articles of the defendant company, there is a representation that a single 
director is authorized to contract for the company. Secondly, apparent au- 
thority has always depended upon an actual representation of authority. 
Any attempt to erect a concept of constructive representation ought to be 
carefully scrutinized. 

Mr. Justice Slade refused to accede to the suggestion of constructive repre- 
sentation of authority. He held that “a person who, at the time of making 
a contract with a company registered under the Companies Acts, has no 
knowledge of the company’s articles of association cannot rely on those 
articles as conferring ostensible or apparent authority on the agent with 
whom he dealt.”*? In view of his decision, Mr. Justice Slade was not re- 
quired to rule on the first objection to the plaintiff's submission. However, 
he referred at length to the decision of the English Court of Appeal in the 
Houghton Case, where Lord Justice Sargant remarked, “But even if Mr. 
Dart, and through him the plaintiffs, had been aware of the power of dele- 
gation in the articles of the defendant company, this would not in my judg- 
ment have entitled him or them to assume that this power had been 
exercised in favour of a director, secretary or other officer of the company 
so as to validate the contract now in question.”*? In concluding that the 
constructive notice doctrine does not have the effect of creating a concept 
of constructive representation of the memorandum and articles of a regis- 
tration company, Mr. Justice Slade made an exhaustive review of the 
decisions in the Houghton Case, the Kreditbank Cassel Case** and the Brit- 
ish Thomson-Houston Case** with a view to revealing any shadow of au- 
thority contrary to his conclusion. While he could not reconcile the British 
Thomson-Houston Case with the former two,** he nevertheless was satisfied 
that no ratio or dictum in the three cases was contrary to his conclusion. 

Mr. Justice Slade did not use the term “constructive representation” to 
describe the plaintiff's contention. Rather, he expressed the essence of the 
plaintiff's submission as a contention that the constructive notice doctrine 
worked positively in favour of an outsider. The result, of course, would be 
to create a constructive representation in favour of the outsider. He em- 


phatically denied the existence of a positive application of the constructive 
notice doctrine. He said: 


... I am constrained to hold that the doctrine of constructive notice of a com- 
pany’s registered documents, such as its memorandum of association, its articles 


41[1952] 1 All E.R. 554. 


42Houghton and Company v. Nothard, Lowe and Wills, Limited, [1927] 1 K.B. 246, 
266 


43K reditbank Cassel G.M.B.H. v. Schenkers, Limited, [1927] 1 K.B. 826. 
44British Thomson-Houston Company v. Federated European Bank, Limited, [1932] 
2 K.B. 176. 45See [1952] 1 All E.R. 554, 563. 
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of association, its special resolutions, etc., does not operate against a company, 
but only in its favour. Put in the converse way, the doctrine of constructive 
notice operates against the person who has failed to inquire, but does not 
operate in his favour. There is no positive doctrine of constructive notice, it is 
a purely negative one.*® 


It is suggested that Mr. Justice Slade’s failure to reconcile the British 
Thomson-Houston Case with other decisions of the Court of Appeal and 
his emphasis in denying a positive operation of the constructive notice 
doctrine have led him to misapprehend one aspect of the application of 
apparent authority to registered companies. It is submitted that this mis- 
apprehension is evidenced by his comment on the words of Lord Justice 
Scrutton in the British Thomson-Houston Case where the latter said: 


Then Royal British Bank v. Turquand and Mahoney v. East Holyford Mining 
Co. . . . decide that if the articles of association give a power, persons dealing 
with the company, though they are deemed to have notice of the extent of the 
power, are not bound to inquire into what is called the “indoor management” 
of the company to see whether the power has been properly and regularly exer- 
cised with all the prescribed formalities, and if they find an officer of the com- 
pany openly exercising an authority which the directors have power to confer 
upon him, they are relieved from the duty of further inquiry and are entitled 
to assume that the power has been regularly and duly conferred.** 


Mr. Justice Slade commented: 


For myself . . . I find it difficult to understand the words: “if they find an officer 
of the company openly exercising an authority which the directors have power 


to confer upon him.” How can they find that, if they do not know that the 
articles confer such a power?*® 


It is submitted that Lord Justice Scrutton meant simply that you “find an 
officer openly exercising an authority which the directors have power to 
confer upon him” when you find such officer exercising the function that 
is empowered. It does not require a knowledge that the articles confer such 
a power to find an open exercise of the function empowered. Stated in an- 
other way, a company may represent that an officer is empowered to act 
apart from any representation contained in the articles of association. An 
exercise of the function empowered that is done openly and, therefore, is 
presumedly known to the company, may, apart from the articles, constitute 
a sufficient representation of the existence of the power to establish an 
apparent authority. Lord Justice Scrutton was remarking that, in such 
event, an outsider would not need to inquire as to whether or not the power 
had been actually conferred. Of course, if the articles denied the existence 
of such power, the constructive notice doctrine would prevent the finding 
of an apparent authority. 


46] bid., 556. 
47[1932] 2 K.B. 176, 180. 
#8[1952] 1 All E.R. 554, 567. 
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Mr. Justice Slade seems to have failed to recognize that a company may 
be bound by a representation of authority in an officer, apart from the 
articles, even though those articles require an express delegation to establish 
actual authority. His lordship does appear to recognize that there may be 
representations of authority apart from the articles, for he states: “It is 
possible to have ostensible or apparent authority apart from the articles of 
association, though not where it is inconsistent with or beyond the articles 
of association. A company can hold out by correspondence and so on to 
third parties dealing with a person in good faith that that person holds 
authority which he does not, in fact, possess.”**® It may be that his lordship, 
while admitting the possibility of a representation apart from the articles, 
cannot accept that representation as creating an apparent authority where 
it involves subject-matter that is also dealt with in the articles. While his 
judgment is far from clear on this point, there is an inference that because 
the subject-matter is treated in the articles an outsider cannot set up the 
representation apart from the articles for, in effect, he is then setting up a 
representation contained in the articles, and, without a knowledge of the 
articles, he cannot be permitted to do so, unless the constructive notice 
doctrine works positively as well as negatively. This inference must be closely 
scrutinized. 

We may analyse this inference by assuming, as an additional fact in the 
Rama Case, that the defendant company had represented to the plaintiff 
company, apart from its articles, that T. was authorized to make the con- 
tract in question. The plaintiff company would have asserted the repre- 
sentation of authority made by the defendant company apart from its 
articles. An examination of the articles in question would have revealed that 
T. could have possessed authority only if the directors had exercised an 
express power of delegation. However, the plaintiff company had no knowl- 
edge of the articles and of the power of delegation. To permit the plaintiff 
company to rely on the representation of authority made by the defendant 
company apart from the articles would, in effect, permit it to rely on the 
power of delegation contained in the articles, when, in fact, it had no 
knowledge of that power. Mr.Justice Slade seems to say that an outsider 
cannot be permitted to rely on such a representation in these circumstances 
and that, without actual knowledge of the power of delegation contained 
in the articles of a registration company, he can never assert a representation 
by the company that an officer or other agent has authority to act for the 
company in a matter which requires delegation under the power. If this 
inference has been properly drawn from the judgment of Mr. Justice Slade, 
then it is submitted that he is wrong on both principle and authority. The 
constructive notice doctrine does not have to operate positively to enable 


49] bid., 566. 


59This inference has been drawn by the editor of Halsbury’s Laws of England (3rd 
ed.), vol. VI, p. 431, s. 834. 
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the outsider, without knowledge of the articles and the power of delegation 
contained therein, to plead that a representation of authority exists. Clearly, 
if the articles of the company can be ignored for the moment, a company 
will be bound by the apparent authority represented to exist in its agent. 
Surely, the company should be permitted to escape liability only if the exis- 
tence of the articles and the application of law pertaining to them works a 
modification of the doctrine of apparent authority. It has been pointed out 
that a modification does result from application of the doctrine of construc- 
tive notice. Mr, Justice Slade emphasizes that the doctrine operates only 
negatively against the outsider. The question to be considered is whether 
the operation of the constructive notice doctrine negatively against the out- 
sider relieves the company from liability where, apart from the articles, it 
has represented that there is authority. The negative operation of the doc- 
trine of constructive notice of the articles against the outsider, in the words 
of Lord Justice Atkin in the Kreditbank Cassel Case, requires that the out- 
sider “is to be in the same position as if he had read them.”* Therefore, 
the question must be answered negatively, for if the outsider had read the 
articles of association he would have been aware of the power of delegation, 
and, consequently, would have found nothing inconsistent with the repre- 
sentation of authority. In such circumstances the outsider ought to be per- 
mitted to establish an apparent authority on the basis of the representation, 
apart from the articles, on which he has relied. 

Continuing with the assumption that in the Rama Case the defendant 
company had represented to the plaintiff company that the director, T., 
was authorized to contract for the defendant company, the position of the 
plaintiff company may be analysed. Upon reading the articles it would have 
found that authority to enter the contract in question rested with the 
directors. Had the articles stopped there, it would have been a matter of 
doubt whether or not the plaintiff company could have succeeded in setting 
up an apparent authority. The matter of doubt would be whether the 
article, conferring authority to enter the contract on the directors, could be 
construed as permitting delegation by the directors to T. of authority to 
make the contract. If it could be so construed, or if the power to delegate 
authority to make the contract to T. could be implied, then the apparent 
authority would have entitled the defendant company to succeed. If it could 
not be so construed and if the power to delegate could not be implied, the 
defendant company could not have succeeded on the apparent authority 
for it would have had constructive notice that the directors alone had au- 
thority to make the contract and could not delegate their authority to T. 
However, reading further, the articles empowered the directors to delegate 
their authority to T. With this knowledge, the plaintiff company could rely 
upon the representation of authority, apart from the articles, for the repre- 
sentation would not be inconsistent with the articles. Even without knowl- 
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edge of the articles, the plaintiff company could rely upon the represen- 
tation of authority, apart from the articles, for the constructive notice 
doctrine does not require the plaintiff company to be placed in any worse 
position than it would be in if it had actual notice. Such a conclusion does 
not give positive operation to the doctrine of constructive notice. It simply 
recognizes that, in its negative operation, the outsider is charged with 
knowledge of the entire contents of the articles including, when present, an 
article empowering delegation. 

It is submitted that, in the Houghton Case, the Kreditbank Cassel Case 
and the British Thomson-Houston Case, the Court of Appeal has accepted 
the principle that an outsider, without knowledge of the articles and of the 
power of delegation contained therein, may successfully assert an apparent 
authority where the company has, apart from the articles, represented that 
authority exists in its agent. It is further submitted that this principle is the 
basis of the decision in the British Thomson-Houston Case and that, con- 
sequently, the judgment in this case is perfectly consistent with the judg- 
ments in the Houghton Case and in the Kreditbank Cassel Case. Lord 
Justice Banks in the Houghton Case held simply that the plaintiffs had not 
relied upon any apparent authority. This finding made it unnecessary for 
him to consider the effect of the power of delegation contained in the 
articles. It is suggested that he meant that, even if the power of delegation 
contained in the articles could be construed as a representation in favour 
of the plaintiff, such a representation, without more, would not entitle him 
to succeed. Lord Justice Sargant, with whom Lord Justice Atkin concurred, 
recognized the right to rely on representations of authority, apart from the 
articles, without knowledge of a power of delegation, when he referred to 
Biggerstaff v. Rowatt’s Wharf, Ltd.** and acknowledged that an outsider 
can succeed on an apparent authority without knowledge of a power of 
delegation when he relies upon the authority of an agent who has been 
“acting to the knowledge of the company as a managing director, and the 
act done was one within the ordinary ambit of the powers of a managing 
director in the transaction of the company’s affairs.’”** Here, the “acting to 
the knowledge of the company as a managing director’ provides the in- 
gredients of a representation by the company to the outsider that the agent 
has authority to bind the company in matters which are “within the ordi- 
nary ambit of the powers of a managing director in the transaction of the 
company’s affairs.” Such a representation constitutes apparent authority 
in the agent which may be relied on whether or not there is knowledge of 
the power of delegation contained in the articles. 

Mr. Justice Slade observed that the headnote to the Houghton Case is 
“abundantly borne out by the judgments.”™ It is submitted, to the contrary, 
that a portion of the headnote requires qualification, and that failure to 
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qualify this portion leads to the inference criticized—that without actual 
knowledge of the power of delegation contained in the articles of a regis- 
tration company, an outsider can never assert a representation by the com- 
pany that an agent has authority to act for the company in a matter that 
requires delegation. This portion of the headnote is the italicized part, 
appearing as follows: 


Although a person who contracts with an individual director or servant of 
a company, knowing that the board of directors has power to delegate its au- 
thority to such an individual, may under certain circumstances assume that 
that power of delegation has been exercised and that he may safely deal with 
the individual in question as representing the company, he cannot rely on the 
supposed exercise of such power if he did not know of the existence of the 
power at the time that he made the contract.® 


The necessary qualification of this statement is that, while the person “can- 
not rely on the supposed exercise of such power,” he may nevertheless rely 
on a representation made to him by the company that the individual director 
has authority to make the contract. In relying on this representation a per- 
son may not be in fact relying upon the supposed exercise of the power, 
but he may assume that the power exists and has been exercised, in the sense 
that he need not inquire whether it exists and whether it has or has not been 
exercised; provided that if the articles deny the existence of the power he 
will be precluded by the constructive notice doctrine from assuming its exis- 
tence and exercise. 

The criticized portion of the headnote is obviously taken from the passage 
in the judgment of Lord Justice Sargant where he said: 


They [the plaintiffs] could rely on the fact of delegation, had it been a fact, 
whether known to them or not. They might rely on their knowledge of the 
power of delegation, had they known of it, as part of the circumstances entitling 
them to infer that there had been a delegation and to act on that inference, 
though it were in fact a mistaken one. But it is quite another thing to say that 
the plaintiffs are entitled now to rely on the supposed exercise of a power which 
was never in fact exercised and of the existence of which they were in ignor- 
ance at the date when they contracted. 


It should be noted that Lord Justice Sargant limited the application of his 
statement to the plaintiffs in the particular circumstances of the case, and 
that those circumstances did not include any representations by the de- 
fendant company apart from the articles. 

In the Kreditbank Cassel Case, Lord Justice Banks was prepared to ren- 
der judgment for the plaintiff on certain bills of exchange, even though the 
bills were forgeries, and even though the plaintiffs were not aware that the 
articles of the defendant company contained the powers of delegating au- 
thority to sign bills to officers of the company, if the plaintiffs “could have 
shown that the drawing and indorsing of bills of exchange was within the 


55[1927] 1 K.B. 246, 247. 56Tbid., 266. 








264 Tue University oF Toronto Law JouRNAL 


ostensible authority of a person occupying the position which this branch 
manager occupied. . . . No such evidence was given, and I certainly am not 
prepared to accept the proposition that it was within the ostensible authority 
of this branch manager, having regard to his position, to sign bills to this 
amount and in this form.”*’ Lord Justice Scrutton adopted the decision of 
Lord Justice Sargant in the Houghton Case, although he found it difficult 
to reconcile it with the line of cases that holds that a person is deemed to 
know of the company’s articles of association. Mr. Justice Slade, in the 
Rama Case, resolved this difficulty of Lord Justice Scrutton by pointing out 
that the constructive notice doctrine has only a negative application. Finally, 
Lord Justice Atkin made it clear that an outsider, without knowledge of 
the power of delegation contained in the articles, may nevertheless success- 
fully rely on an apparent authority when the company has, apart from the 
articles, represented the existence of authority in its agent. After rejecting the 
view that the existence of the power of delegation alone, without knowledge 
of its existence, would raise an apparent authority in all persons of the class 
in whose favour the power might be exercised, he went on to consider what 
limitation of persons within the class would be appropriate, finally conclud- 
ing: “We are thrown back on the persons who ordinarily, apart from the 
articles, in view of their position in the company, would be acting within 
the scope of their apparent authority in signing a bill.”®* This conclusion 
acknowledges that there may be an apparent authority without knowledge 
of the power of delegation. 

The articles of the defendant company in the British Thomson-Houston 
Case® authorized the directors to delegate to one or more of their own 
body such of the powers conferred on the directors as they might consider 
requisite for carrying on the business of the company and to determine who 
should be entitled to sign contracts and documents on the company’s behalf. 
The plaintiffs had received a guarantee in their favour signed on behalf of 
the defendant company by N. Pal. Mr. Pal was chairman of the board of 
directors of the defendant company, but he did not have authority to exe- 
cute the guarantee on behalf of the company. The plaintiffs were not aware 
of the contents of the articles of the defendant company and, in particular, 
were not aware that the articles contained the power of delegating the 
directors’ authority to a single director. The members of the Court of Appeal 
unanimously affirmed the judgment of the trial judge which held the de- 
fendant company bound by the guarantee. The ratio of the judgments was 
that the plaintiffs were entitled to presume that N. Pal was authorized to 
sign the contract on behalf of the company, because, in dealing with him, 
the plaintiffs were dealing with a director of the defendant company in a 
matter in which normally a director would have power to act for the com- 
pany, and the articles of the defendant company were not inconsistent with 
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his having authority to sign such a contract. In effect, the plaintiffs relied 
upon an apparent authority represented by the defendant company in hold- 
ing out N. Pal as a director. The articles were not inconsistent with this 
apparent authority and, consequently, the operation of the constructive 
notice doctrine against the plaintiffs did not affect their right to enforce the 
contract. 

In giving judgment, both Lord Justice Scrutton and Lord Justice Slesser 
relied on a statement made by Lord Justice Atkin in the Kreditbank Cassel 
Case, although neither of them quoted his preceding statement which pos- 
sibly alters the meaning that they both attributed to him. The entire passage 
is as follows, with the portion relied on in italics. 


When .. . you find power given to do a certain thing, and the act can be done 
by the company in board meeting, and there purports to be a resolution author- 
izing it, you are not obliged to inquire whether or not the forms of the company 
required by the articles as to the constitution of the board, the quorum and so 
forth, have been actually complied with. If you are dealing with a director in 
a matter in which normally a director would have power to act for the com- 
pany you are not obliged to inquire whether or not the formalities required by 
the articles have been complied with before he exercises that power.® 


The meaning attributed to the passage in italics by the law lords was that, 
whether or not it is known that the articles of the company provide that a 
director may be empowered to act in a matter, if normally a director would 
have power to act in the matter, then an outsider need not inquire as to 
whether or not the director has been, in fact, empowered. It is suggested, 
however, that this is a broader meaning than that intended by Lord Justice 
Atkin, for in the preceding passage he used the words “when you find power 
to do a given thing,” implying that, throughout the passage, he was con- 
templating only the situation where an outsider has knowledge of the 
articles and of the existenee of the power. 

Certainly Mr. Justice Slade in the Rama Case considered that Lord 
Justice Scrutton and Lord Justice Slesser had misinterpreted this statement 
of Lord Justice Atkin. He remarks: 


Those passages [from the judgment of Lord Justice Atkin] were relied on in the 
judgment of the Court of Appeal in that case [British Thomson-Houston Case], 
so far as I can see, as suggesting that Atkin, L.J., was saying in the Kreditbank 
Cassel Case that one need not always have actual knowledge of the articles of 
association and of the fact that they contain a power to delegate, and that there 
are cases when one need not know them at all, and need not inquire. I do not 
read Atkin, L.J., as saying anything of the kind and I do not see how he could 
hold himself to be bound by Houghton’s Case if that is what he meant.*! 


While Mr. Justice Slade is probably correct in asserting that Lord Justice 
Atkin’s statement has been misinterpreted, it is suggested that he is not cor- 
rect if he is inferring that the statement, as misinterpreted, wrongly states 
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the law. An apparent authority may be established without actual knowl- 
edge of the existence of the power of delegation contained in the articles, 
and the decisions of the Court of Appeal have consistently maintained this 
proposition of law. 

Professor Montrose agrees with the decision in the British Thomson- 
Houston Case, but he says that the judgments are not satisfactory, believing 
that Lord Justice Atkin has been misinterpreted. The statement of Lord 
Justice Atkin may require qualification in the manner indicated, but the 
judgments of both Justice Scrutton and Lord Justice Slesser are well sup- 
ported by the passages in the judgments in both the Houghton Case and the 
Kreditbank Cassel Case which assert that an apparent authority may be 
erected from the bare ingredients that a person is held out as holding a 
certain position or office and that the subject matter involved is one ordi- 
narily dealt with by a person of that position or office. Professor Montrose 
undoubtedly accepts the view that an apparent authority may exist apart 
from the articles and may be erected from the circumstances of an officer 
of a company acting in a matter which would ordinarily be dealt with by 
such an officer for, he submits, “the act of the chairman [N.Pal] was within 
his apparent authority” and “what is an apparent authority of an agent of 
a company apart from the articles is a question of fact dependent on his 
position and the company’s business.””** 

In its over-all aspect, the judgment of Mr. Justice Slade is enigmatic. He 
is firm in his assertions that the constructive notice doctrine has no positive 
operation, and that apparent authority must be based upon an actual reli- 
ance upon the representations made. These assertions we do not challenge. 
He states at the end of his judgment that he agrees with the conclusions of 
Professor Montrose. He admits that an apparent authority may exist apart 
from the articles of association, and accepts the judgment of Mr. Justice 
Greer in the British Thomson-Houston Case because it proceeds “on the 
footing that there was an actual holding out of Mr. Pal, the chairman, apart 
from the articles, i.e., the chairman was within his apparent authority as 
chairman, just as in Biggerstaff’s Case the act was in the apparent authority 
of the person who was acting as managing director apart from the articles.”** 
At the same time there are in his judgment strong indications that he has 
not fully appreciated the conclusions of Professor Montrose; that he has 
not understood that the judgments of Lord Justice Scrutton and Lord 
Justice Slesser may be reconciled with the judgment of Lord Justice Greer 
in the British Thomson-Houston Case; and that he does not appreciate 
that the judgments of the Court of Appeal in the three cases are fully con- 
sistent.** Further evidence of his dilemma is his insistence on trying to find 


62Montrose, “The Apparent Authority of an Agent of a Company,” at p. 235. 

63[1952] 1 All E.R. 554, 568. 

64In Halsbury’s Laws of England (3rd ed.), vol. VI, p. 431, s. 834, fn.(o), Mr. Justice 
Slade’s judgment is relied on in support of the statement that the British Thomson- 
Houston Case is not reconcilable with the Kreditbank Cassel Case in so far as the former 











Company Law DoctrRINEs AND CONTRACT 267 


in Mahoney v. East Holyford Mining Co.® that the members of the House 
of Lords based their judgments on an inference of fact that the plaintiffs 
had actual knowledge of the contents of the articles of the defendant com- 
pany’ when the proper rationale of the case is that actual knowledge of the 
articles was irrelevant. As Professor Montrose points out regarding the 
directors in that case, “Quite apart from the articles, in the circumstances, 
being permitted by the shareholders and subscribers to the memorandum 
to be in actual possession of the directorship, they were de facto directors; 
their apparent position was that of directors and they had the apparent 
authority of directors.”* 

Probably a reasonable assessment of Mr. Justice Slade’s view is that, with- 
out knowledge of the existence of a power of delegation in the articles, an 
outsider ought not to be able to hold a company bound by a contract 
entered into on its behalf by a single director when no representation, apart 
from the articles, is relied upon other than the representation that the single 
director is a director. Surely, however, the question whether a represen- 
tation by a company that a person is a director will give rise to an apparent 
authority must be considered, not as a question of law, but as a question of 
fact, to be dependent, as Professor Montrose suggests, “on the nature of 
the business and the position of the agent.’’** That Mr. Justice Slade has 
not considered such a question to be a question of fact is indicated in his 
statement of the “material facts” for the purposes of his judgment. He does 
not include in those material facts any of the facts involving the position 
of T. in the defendant company, the nature of the business of the defendant 
company, or whether the contract in question was of the type which an 
active director ordinarily would be authorized to negotiate. It is submitted 
that facts involving these circumstances were material. If it were found as 
fact, from the nature of the business of the defendant company, that the con- 
tract in question was of a type which ordinarily an active director would 
be authorized to negotiate, then the plaintiff company should have suc- 
ceeded on the basis of apparent authority. 


Letters Patent Companies 


In Re W. N. McEachren & Sons, Ltd.,® the trustees in bankruptcy of 
the company resisted liability under a contract on the ground, inter alia, 
that “there was no proof of any authority by by-law or otherwise to justify 
these directors and officers making the agreement or affixing the common 
seal of the company to the document, or signing on behalf of the com- 
pany.””® Part of the circumstances was a finding that the plaintiffs had no 


case decides that a person need not have knowledge of the articles of association con- 
ferrin the power of delegation to succeed on a claim based on apparent authority. 
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knowledge of any defect or irregularity in the execution of the agreement. 
Mr. Justice Davis, in giving judgment for the Ontario Court of Appeal, 
held that the agreement, sealed with the common seal of the company and 
signed by its secretary-treasurer and assistant secretary-treasurer, was exe- 
cuted and delivered under such circumstances and in such form as to be 
binding on the company.” He says, “There is a sanctity and force to the use 
of the common seal of a company that is not to be lightly disregarded if 
the commercial community is to be protected in its dealings with joint stock 
companies. To break in upon this rule of indoor management would put 
unnecessary obstacles in the way of the transaction of ordinary business.””* 
The company in question had been incorporated by letters patent issued 
under the provisions of the Ontario Companies Act, and, consequently, was 
a letters patent company similar in nature to a Dominion company. The 
court held not only that the outsider was relieved of the necessity of inquir- 
ing as to the internal proceedings of the company, but also that he was not 
to be imputed with constructive knowledge of the by-laws of the company. 
In result, even if the agreement had been executed in a manner incon- 
sistent on its face with the general by-laws of the company, the plaintiffs 
would likely have succeeded on the basis of apparent authority. In this 
connection his lordship states: 


Confusion arises by not keeping in mind the distinction between the Regis- 
tration Acts in England and the Letters Patent Acts in this country. Under 
the English Companies Act, persons contracting with the company, whether 
they are shareholders or not, are bound to know, or are precluded from deny- 
ing, that they know the constitution of the company and its powers as given 
by statute and the memorandum and articles. . . . 

But the company with which we are here concerned was incorporated under 
the Ontario Companies Act by letters patent, and so long as the transaction 
was within the powers of the company, a third party dealing in good faith 
without notice or knowledge of any defect or irregularity is entitled to assume 
that all necessary acts have been done or taken by the directors and shareholders 
of the company. . . . Where a defect or irregularity is apparent on a public 
record, the rule protecting the outsider does not apply, but under our Act it 
is only the letters patent which are a matter of public record and a company is 
not entitled to escape from the obligation of a contract entered into between 
it and a third party in good faith by setting up a breach of its by-laws or regu- 
lations for governing its internal affairs. 


In support of this statement Mr. Justice Davis relied upon a passage from 
the judgment of Lord Macnaghten in Montreal & St. Lawrence Light 
& Power Co. v. Robert, where, in speaking for the Judicial Committee of 
the Privy Council, he said: “But, after all, the by-laws of a company con- 
stituted as the Montreal and St. Lawrence Light and Power Company was 
constituted are not public property. They concern matters of internal 
management. Those who deal with the company have no means of access to 
them, no right to pry into the company’s archives or interrogate its officials.”’™* 
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The constitution of the Dominion letters patent company comprises two 
features; the letters patent, on one hand, and the by-laws, on the other. 
Section 7(3) of the Dominion Companies Act” provides that the ap- 
plication for letters patent “may ask to have embodied in the letters patent 
any provision that could under this Part be contained in any by-law of the 
company.” Section 9 provides that “notice of the granting of letters patent 
shall be forthwith given by the Secretary of State by one insertion in the 
Canada Gazette.” It is clear that restrictions on the authority of corporate 
officers and agents can be embodied in the letters patent. Further, the 
letters patent are made a matter of public record. Mr. Justice Davis in- 
timates that because the letters patent are a matter of public record an 
outsider is precluded from denying knowledge of restrictions contained in 
them and cannot assert an inconsistent apparent authority. It should be 
noted, however, that the mere fact that information is made of public 
record does not require that knowledge of it shall be imputed to the 
public. Whether or not there should be public notice of a public record 
depends on an interpretation of the legislative intention in requiring a 
public record. Thus, in Snyder’s Ltd. v. Furniture Finance Corporation 
Ltd., Mr. Justice Orde observed that “there is nothing in the Assignment 
of Book Debts Act to make mere registration notice to the world at large,””® 
and indicated that the legislature must intimate its intention that there 
should be constructive notice apart from the bare requirement of registra- 
tion. The decision of the House of Lords in Ernest v. Nicholls™ is fully 
consistent with this statement of the law. There, Lord Wensleydale held 
that the requirement of registration of the articles and memorandum of a 
registration company gave rise to the constructive notice doctrine because 
the intention of Parliament in requiring registration was to protect share- 
holders from incautious directors by charging the public with notice of the 
limitations upon their authority. 

Mr. Justice Davis’ suggestion that there is constructive notice of the 
contents of letters patent ought not to be accepted. Rather, there should be 
constructive notice only if it can be said that Parliament intended the 
consequence of constructive notice to flow from the requirements of filing 
and publishing the letters patent. These requirements do not alone supply 
this intention. Moreover there is nothing inherent in the nature of letters 
patent which demands that the public must be construed to have knowledge 
of their content. There is apparently no authority contrary to this view. 
The nature of letters patent is described in the following passage by 
Blackstone, quoted in City of Winnipeg v. Canadian Pacific Railway Com- 
pany: “The king’s grants are also matter of public record. . . . These grants, 
whether of lands, honours, liberties, franchises, or aught besides, are con- 
tained in charters, or letters-patent, that is, open letters, literae patents: so 
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called because they are not sealed up, but exposed to open view, with the 
great seal pendant at the bottom. . . .”’** Nothing in this passage indicates 
that there is constructive notice of the content of letters patent. However, 
it must be kept in view that letters patent restrictions on a company’s powers 
may nullify an apparent authority on application of the ultra vires doctrine, 
apart from any question of constructive notice.“ Consequently an outsider 
must deal at his peril so far as such restrictions are concerned. 

The Dominion Companies Act*® does not require registration with the 
secretary of state of the general by-laws of the company and, consequently, 
these are not made a matter of public record. Section 21(3) requires that 
a by-law changing the situation of the head office of the company must be 
filed with the secretary of state and published in the Canada Gazette. 
In the same way section 87(3) requires that a by-law increasing or de- 
creasing the number of directors of a company must be filed and pub- 
lished.*’ It is difficult to imagine a situation in which the former type of by- 
law could have any significance in relation to apparent authority. Again, 
it is difficult to imagine a situation in which constructive notice of the 
latter type of by-law would be significant since an outsider would have no 
right to acquire knowledge and, consequently, could not be charged with 
knowledge of whether the company had elected the required number of 
directors, or of whether the required number of directors were acting in 
the management of the company. These are matters of internal manage- 
ment. But even if notice of these by-laws were significant, an outsider ought 
not to be charged with constructive knowledge of their contents. The in- 
tention of Parliament in requiring these by-laws to be filed was to keep 
the secretary of state informed; and its intention in requiring them to be 
published was to keep interested members of the public informed. These 
intentions do not indicate an intention to charge the public with knowledge. 
The fact that filing and publication of by-laws are not generally required 
indicates that Parliament is not intending to follow the pattern of the 
registration system. That it should not so intend is dictated by sound policy. 
First, the Dominion company operates on a scale that transcends provincial 
boundaries and bridges a continent of great magnitude. It is not reasonable 
to require the public of Canada to keep abreast of the records of the secre- 
tary of state at Ottawa. Secondly, and of greater importance, conditions 
which prompted Parliament in England to place the interests of share- 
holders paramount to the interests of outside contracting parties today 
require that the interests of the latter be considered worthy of at least equal 
protection. The constructive notice doctrine, applied in any degree to Do- 
minion companies, would place an unsalutory and unrealistic burden on 
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the outside contracting parties. The operation of the doctrine in England is 
often criticized as unreal. Mr. Justice Wright’s decision was overruled by 
the Court of Appeal in the Kreditbank Cassel Case, but there is a ring of 
practical truth to his assertion that persons in business seldom or never 
acquaint themselves with the contents of the memorandum and articles of 
the companies with which they deal.** By way of further illustration of 
legislative intent on the subject of constructive notice, it may be observed 
that sections 73 to 82 of the Dominion Companies Act require the filing of 
prospectuses, but it is clear that such filing does not invoke constructive 
notice. The object of the prospectus is to protect the public against mis- 
information and lack of information preliminary to investment in the 
company. It would thwart this object to give notice of its contents a con- 
structive operation against the public. Thus, section 75(2) of the Act 
prohibits the acceptance by a company of any application for its securities 
unless a prospectus has been delivered to the applicant at least twenty-four 
hours prior to the acceptance. 

The Manitoba Companies Act,** which, like the Dominion Companies 
Act, provides for incorporation by letters patent, contains provisions for 
the registration of documents concerning the constitution of the company 
that are not unlike the provisions contained in the registration acts. Section 
453(1) of the Act requires that “every corporation exercising its power or 
carrying on business in the province shall be registered under this Act and 
no corporation shall exercise its power or carry on business in the province 
unless it is so registered.” Section 454 requires the filing, inter alia, of 
certified copies of the general by-laws, rules, or regulations of a company, 
and section 458(a) requires the filing of verified copies of additions or 
amendments to, or repeals of, any general by-laws, rules, or regulations. 
Whether those requirements of registration bring the constructive notice 
doctrine into operation in Manitoba is a question not determined by 
authority. Even if it is conceded that the doctrine has some application, it 
must further be asked whether it applies to contracts made in Manitoba by 
Dominion companies and foreign companies of the letters patent type 
carrying on business in that province. It is submitted that, in enacting the 
registration requirements, the Manitoba legislature did not intend to bring 
into operation the constructive notice doctrine. Rather, the legislation in 
question is a product of that period in constitutional history when the west- 
ern provinces were seeking an intra vires method of exerting legislative 
control over Dominion companies. The Manitoba legislature, as its means 
of gaining a measure of control over Dominion companies, enacted registra- 
tion provisions of general application. 

It is submitted that the constructive notice doctrine has not been judicially 
determined to be applicable to the letters patent Dominion company or its 
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provincial prototypes. Moreover, the dicta™ inferring that there is con- 
structive notice of the contents of letters patent cannot be accepted without 
the reservation that, in substance, the answer to the question whether there 
is constructive notice depends, not on the mere fact that letters patent are 
made matters of public record, but on an interpretation of the intention 
with which Parliament requires the public record. Finally, reasons of policy 
militate against a construction of the filing and publication requirements of 
the Dominion Companies Act that will bring the constructive notice 
doctrine into operation. 

An amendment appearing in section 18(1) of the Dominion Companies 
Act of 1934*° supports the view that the apparent authority doctrine is 
intended to apply to the Dominion company without curtailment by the 
constructive notice doctrine. The earlier section read as follows: “Every 
contract, agreement, engagement or bargain made, and every bill of ex- 
change drawn, accepted or endorsed, and every promissory note and 
cheque made, drawn, accepted or endorsed on behalf of the company, 
by any agent, officer or servant of the company, in general accordance with 
his powers as such under the by-laws of the company, shall be binding upon 
the company.”** Wegenast considered that “it is readily arguable that 
section 37 contemplates that anyone having dealings with a company should 
satisfy himself that the agent of the company had at least a ‘general’ 
authority under the company’s by-laws, and that anyone dealing with the 
company without examining the by-laws would run certain risks.”** This 
argument was successfully asserted in Re Alma Fur Trading Co. where Mr. 
Justice Lamont, delivering the judgment of the Supreme Court of Canada, 
stated in regard to this section that, “where the Act [contemplating this 
section] refers specifically to the by-laws as the place where the authority of 
an officer or an agent to sign promissory notes is to be found, I am of 
opinion that the person taking a note made by an officer is under obligation 
to ascertain from the by-laws that the officer who signed the note might 
have been authorized to make such note in the course of the company’s 
business.”’** The effect of this decision was to create a constructive notice 
doctrine in relation to the by-laws of a Dominion company. However, the 
Act of 1934 replaced the italicized words with the words “within the ap- 
parent scope of his authority.” Undoubtedly, the amendment to the section 
was intended to resolve the argument which Wegenast apprehended, to 
state clearly that constructive notice is not applicable to the by-laws of the 
Dominion company, and to establish that a Dominion company is to be 
bound by contracts entered into by its officers and agents acting within 
their apparent authority. 


84See In re McEachren & Sons, Ltd., [1933] 2 D.L.R. 553, 572; McEdwards v. 
Ogilvie (1887), 4 Man. L.R. 1, 6; Re Alma Fur Trading Company, [1932] S.C.R. 150, 
157. 85§.C. 1934, c. 33. 

86R.S.C. 1927, c. 27, s. 37(1). The italics are added. 

87Wegenast, The Law of Canadian Companies, p. 425. 88[1932] S.C.R. 150, 157. 
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Forgeries 


The signature of a corporation may be forged in several ways. The 
corporate seal may be impressed upon an instrument without authority and 
for fraudulent purposes. If the articles or by-laws of a company require 
attestation of the seal by certain officers, the signatures of those officers may 
be forged. In circumstances where the seal of the company is not necessary, 
the name of the company may be forged in the same manner that the 
name of an individual is forged. Speaking of the indoor management rule, 
Palmer states: “Nor does the rule apply where the requisite signatures are 
forged.”’*® Wegenast is not so confident of this statement of principle. He 
says, “It has been held that the rule applies only in case of irregularities 
that might otherwise affect a genuine transaction but does not apply to a 
forgery; but this is hard to reconcile with later decisions.”®° Both Palmer 
and Wegenast rely upon the judgment of Lord Loreburn in Ruben v. Great 
Fingall Consolidated™ where his lordship stated, “It is quite true that 
persons dealing with limited liability companies are not bound to inquire 
into their indoor management, and will not be affected by irregularities of 
which they had no notice. But this doctrine, which is well established, 
applies only to irregularities that otherwise might affect a genuine trans- 
action. It cannot apply to a forgery.”®? 

It is submitted that confusion has resulted from the statement that the 
indoor management rule does not apply to forgeries. Confusion is evident 
in both the argument of counsel and the reasons for judgment in the case 
of Uxbridge Permanent Benefit Building Society v. Pickard. Relying on 
the Ruben Case, counsel argued that because the indoor management rule 
does not apply to a forgery there can be no apparent authority in respect of 
a forged instrument. There was also cited in support of his argument a 
dictum of Wright J. who said, in Slingsby v. District Bank Limited: 


Though a man may be estopped by conduct from denying that a forgery is his 
signature, yet as forgery is a crime he cannot authorize it in advance (if 
indeed it is not a contradiction in terms to authorize a forgery) without being 
an accessory before the fact. Nor can he a to be bound by it subsequently, 
so as to shield a criminal or compound a ices. Hence an act of forgery is a 
nullity and outside any actual or ostensible authority, and outside the principle 
of Lloyd v. Grace Smith @ Co.™ 


This dictum, it is submitted, is wrong. Mr. Justice Wright seems to have 
forgotten that the basis of ostensible authority is estoppel. While there can 
be no advance authority for, and no ratification of, a forgery for the reasons 
given by Mr. Justice Wright, there seems no point of principle precluding 
the operation of an estoppel against the assertion of a forgery and, con- 

89Palmer’s Company Law (19th ed.), p. 34. 

90Wegenast, The Law of Canadian Companies, p. 239. 


91[1906] A.C. 439. 927 bid., 443. 
93[1939]2 K.B. 248. 94[1931] 2 K.B. 588, 605. 
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sequently, no reason why an apparent authority may not be pleaded. Mr. 
Justice Wright admits that there may be estoppel by conduct from alleging 
a forgery. Pari ratione, he admits that there can be ostensible authority. 

In Uxbridge Permanent Building Society v. Pickard Sir Wilfrid Greene 
M.R., in giving the judgment of the Court of Appeal, expressed his dissent 
from the view of Mr. Justice Wright. Referring to the Ruben Case, the 
Kreditbank Cassel Case, and the Slingsby Case, he concluded, “I can find 
no justification in any of the observations in those cases for the suggestion 
that a forgery, if in other respects it comes within the scope of ostensible 
authority, in any way prevents that doctrine from applying.”® He thought 
that the view of Mr. Justice Wright might be the result of a false analogy 
between the cases on ostensible authority, on one hand, and those cases in 
which forgeries have been held to fall outside the indoor management rule, 
on the other. His reasoning is as follows: 


In the case of a limited company the actual authority of an agent is of necessity 
limited by the constituent documents under which the company has its ex- 
istence and from which it derives its power, which a person dealing with the 
company is assumed to know; but the internal management and everyday 
internal administration of the company is a thing which an outsider cannot be 
expected to know by the light of nature or by inspecting some file as he can 
with public documents like memoranda and articles of association. In order 
to ascertain things of that kind he would have to make detailed inquiries inside 
the company’s office. It is quite obvious that the business of limited companies 
couid never be carried on if everybody dealing with a company was at his peril 
bound to ascertain whether the internal administration of the company had 
been regularly conducted. The fact that forgeries do not fall within this doc- 
trine is not based on the law of principal and agent or any analogy therewith 
nor, so far as I know, has it ever been linked up with it in the way that Wright 
J. apparently suggests. I can see no justification for applying the analogy of 
cases such as Ruben v. Great Fingall Consolidated . . . to the ordinary case of 
principal and agent.*® 


This reasoning of the Master of the Rolls can be reduced to the simple 
proposition, which Lord Loreburn in effect stated in the Ruben Case, that 
the question of forgery is not one of mere irregularity which might affect a 
genuine transaction without the operation of the indoor management rule.** 
A proper understanding of this proposition makes it clear, on one hand, 
why the indoor management rule cannot apply to a forgery and, on the 
other hand, why the apparent authority doctrine can. 

An instrument which is genuine, apart from some irregularity of indoor 
management, not only appears to be genuine, but also appears to be 
genuine because of representations made by the company. But the genuine 
appearance of a forged instrument is not due to representation by the com- 
pany. An appearance of regularity made apparent by the company and 


9571939] 2 K.B. 248, 256. 86 Tbid., 257. 
97[1906] A.C. 439, per Lord Loreburn at p. 443. 
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consistent with constitutional limitations either actually or constructively 
known by the outsider must have been relied upon before the indoor 
management rule can be invoked.®* Accordingly, the rule can never be 
invoked in respect of a forged instrument. However, a company may 
represent that a forged instrument is genuine. In such a case it will be 
estopped from denying that the forged instrument is genuine as against an 
outsider who has relied to his detriment upon the representation. Also, a 
company may represent that the forger has authority to execute the forged 
instrument. In that event it will be bound by the forged instrument as 
against an outsider who has relied on the apparent authority to execute the 
instrument. The rule that the indoor management rule does not apply to a 
forgery is inconsequential because, being able to bring his case within an 
apparent authority, the outsider need not invoke the rule in order to 
succeed. That a company may be bound by a forged instrument by virtue 
of an apparent authority in its agent seems to have been recognized by 
Lord Loreburn in the Ruben Case, when he inferred that the company 
would have been bound by the share certificates forged by the company 
secretary if the company secretary had been held out by the company as 
having authority to warrant their validity. This inference may be drawn 
from his statement that: “He [the secretary] had not, nor was held out as 
having, authority to make any such representation or to give any such 
warranty. And certainly no such authority arises from the simple fact that 
he held the office of secretary and was a proper person to deliver cer- 
tificates.”"®® Further, in the Kreditbank Cassel Case’ it is apparent that, 
in spite of the fact that the instruments in question were forgeries, the 
company would have been bound by them if the plaintiffs had relied upon 
an apparent authority in the branch manager. 

It was the decision of the House of Lords, in Lloyd v. Grace Smith @ 
Co.,' that led Wegenast, in the extract quoted, to doubt the authority of 
Lord Loreburn’s statement in the Ruben Case. It is true that in the Ruben 
Case both Lord Loreburn and Lord Davey remarked on the fact that the 
secretary was acting, not for the benefit of the company, but for his own 
benefit. It is also true that in Lloyd v. Grace Smith & Co. the House of 
Lords decided that, in determining whether or not the employee in that 
case was acting in the course of his employment so as to bind his principal, 
it was not significant to consider whether he was acting for his employer’s 
benefit or for his own benefit. However, it is submitted that there is nothing 
in the judgment in Lloyd v. Grace Smith & Co. that need cast doubt on the 
principle of the Ruben Case that the indoor management rule does not 
apply to forgeries. In the Ruben Case, a contractual basis was essential for 
the plaintiff's claim, which was founded on the failure of the company to 
recognize the forged share certificates. To establish contractual liability 


98As noted supra, p. 255. 99[1906] A.C. 439, 443. 
100[ 1926] 2 K.B. 450. 10171912] A.C. 716. 
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against the company there had to be either an actual authority in the 
secretary or an estoppel operating against the company to clothe the secre- 
tary with apparent authority. Neither existed. Even if the secretary had 
acted fraudulently for the benefit of the company, rather than for his own 
benefit, the company would not have been bound by the forgeries. On the 
other hand, once an agent is clothed with apparent authority, the principal 
is contractually bound as against an outsider who has relied upon the ap- 
parent authority, whether the agent has dealt fraudulently for his personal 
benefit or for the benefit of the principal. In Lloyd v. Grace Smith & Co., 
the plaintiff's claim was founded in tort as well as in contract. As to the 
cause of action based on contract, the agent possessed actual authority to 
accept the title documents in question and to undertake on behalf of his 
principal that they would be dealt with according to instructions. His sub- 
sequent fraudulent dealing amounted to a breach of the contract for which 
his principal was liable.*°? As to the cause of action based on tort, the 
principal was liable for the fraud of his agent committed in the course of 
the agent’s employment and not beyond the scope of his agency.’®* The 
House of Lords made it clear that the principal’s liability existed in such 
circumstances whether the fraud was committed for the principal’s benefit 
or not. 

The expression, “course of employment,” used in reference to the cause 
of action in tort, must be considered in a different context from the expres- 
sion, “apparent authority,” used in reference to contractual liability..* A 
principal may be vicariously liable in tort for acts done by his agent without 
authority but in the course of employment. The theory in tort is that, where 
one of two innocent parties must suffer, he should suffer who is responsible 
for the position of the agent in the transaction.’ It is implicit that the agent 


102[1912] A.C. 716, per Lord Loreburn at p. 724. 

103] bid., per Lord Macnaghten at p. 731. 

104The two expressions have not always been maintained in their proper contexts. 
They are confused in Bowstead on Agency (10th ed. by A. H. Forbes, London, 1944) at 
p. 172, art. 81, which reads: “Every act done by an agent in the course of his employ- 
ment on behalf of the principal, and within the apparent scope of his authority, binds the 
principal, unless the agent is in fact unauthorized to do the particular act, and the per- 
son dealing with him has notice that in doing such act he is exceeding his authority.” 
The phrases “course of employment” and “apparent authority” are joined in the same 
context and their author must have considered these phrases to be synonymous. If he 
did not, then his meaning seems to be that, in order to bind a principal in respect of an 
unauthorized act, there must be not only an apparent authority but also a course of em- 
ployment. It is submitted, to the contrary, that an apparent authority may exist where 
there is no course of employment whatsoever, and that apparent authority alone is 
sufficient to bind the principal. In the 11th edition of Bowstead on Agency this confusion 
of phrases is eliminated. Art. 81 (which corresponds to art. 82 in the 10th edition) omits 
the phrase “course of employment,” making it clear that only apparent authority has 
significance in reference to contractual liability. Similar confusion, in reference to tortious 
liability, is evident in art. 102 of the 10th edition which is corrected by the revised 
version appearing in the 11th edition. 

105Lord Macnaghten, in Lloyd v. Grace Smith @ Co., [1912] A.C. 716, 738, said of 
the fraud in that case, “Who is to suffer for this man’s fraud? The person who relied 
on Mr. Smith’s accredited representative, or Mr. Smith, who put this rogue in his own 
place and clothed him with his own authority?” Also, Lord Shaw of Dunfermline 
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must be acting in the transaction. The phrase “course of employment” has 
developed to indicate the field within which the agent’s actions bind the 
principal. It is a broad phrase which, in practice, is determined on the facts 
of each particular case.’ But there is no such thing as vicarious liability 
in contract. It is foreign to the contractual idea of privity. Consequently, 
the principal can be contractually bound by acts of the agent only when he 
has authorized those acts or when there is an apparent authority. The 
apparent authority arises, not as part of the law of contract, but as an ex- 
pression of estoppel, requiring an active participation by the principal. In 
result, the apparent authority doctrine is more technical in its requirements 
than is the “course of employment” rule. It might be said that the “course 
of employment” rule is purely objective in nature, whereas the apparent 
authority doctrine is not merely objective but also subjective, in that the 
state of mind of the party alleging the apparent authority is significant. For 
example, in determining that an employer, whose employee has run down 
a pedestrian in the course of employment, is liable for the employee’s negli- 
gence, it is irrelevant to consider whether or not, at or before the accident, 
the pedestrian knew or believed that the employee was acting in the course 
of employment. However, when an agent is acting without authority, the 
principal is bound by an apparent authority only if the third party believed, 
as a result of representations by the principal, that the agent possessed 
authority. In the Ruben Case it might have been held that the secretary of 
the company was acting in the course of employment in the tortious context, 
but an apparent authority would not have arisen automatically from such 
a holding. The mere fact that an agent is acting within the course of his 
employment or agency does not give rise to an apparent authority. How- 
ever, it may do so if the unauthorized act of the agent is of the type which a 


observed (p. 740): “I look upon it as a familiar doctrine as well as a safe general rule, 
and one making for security instead of uncertainty and insecurity in mercantile dealings, 
that the loss occasioned by the fault of a third person in such circumstances ought to fall 
upon the one of the two parties who clothed that third person as agent with the authority 
by which he was enabled to commit the fraud.” In A. S. Diamond, The Law of Master 
& Servant (2nd ed., London, 1946), p. 241, the author states, in reference to the rule 
that a master is liable for the acts of the servant in the course of his employment: “It 
has been put upon various bases, such as that the master is responsible for the acts of his 
servant, or for the acts of his servant done for his benefit or upon the maxim respondeat 
superior, But it appears now to be generally accepted in the authorities that the rule 
represents an application of the maxim ‘qui facit per alium facit per se’. He who employs 
others to do for him what he would otherwise be compelled to do for himself is rightly 
held liable to answer to third persons not merely for the instructions that he gives, but 
for the manner in which they are executed.” In a footnote the author points out that 
the rule applies as well to the torts of agents as to those of servants, citing Willes J. in 
Barwick v. English Joint Stock Bank (1867), L.R. 2 Ex. 259, 266. 

106Lord Macnaghten, in Lloyd v. Grace Smith @ Co., supra, stated at p. 736: “I 
think, too, that the expressions ‘acting within his authority,’ ‘acting in the course of his 
employment,’ and the expression ‘acting within the scope of his agency’ (which Story 
uses) as applied to an agent, speaking broadly, mean one and the same thing. What is 
meant by those expressions is not easy to define with exactitude. To the circumstances of 
a particular case one may be more appropriate than the other. Whichever expression 
is used it must be construed liberally. . . .” 
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person engaged in that course of employment or agency would usually be 
authorized to perform. The apparent authority exists because the principal, 
in holding out the agent as a particular type or class of agent, thereby repre- 
sents that the agent has the authority which is usually conferred upon an 
agent of that type or class.’ 


Tue Errect or STATUTORY RESTRICTIONS 


We have pointed out that an apparent authority cannot be alleged against 
a company where it would have the effect of imposing liability on the com- 
pany for the doing of something which not only is unauthorized but also 
is ultra vires the company. It has also been mentioned that the doctrine of 
ultra vires is applicable to the registration company and, in a restricted sense, 
to the Dominion company.’®* All of the companies acts contain statutory 
provisions of a restrictive nature. It is important to determine the effects of 
these statutory provisions in relation to apparent authority. It must be re- 
membered that knowledge of these provisions must be construed against all 
the world for, being legislative in form, the maxim that ignorance of the 
law is no excuse has full application. 

In Pacific Coast Coal Mines, Limited v. Arbuthnot,’ the appellant com- 
pany sought to set aside a trust deed entered into pursuant to an agreement 
that was undoubtedly ultra vires the company unless validated by a private 
act of the British Columbia legislature. The validating act stated that the 
agreement was to be valid only if adopted by a resolution passed by a speci- 
fied majority of the shareholders called for the purpose of adopting it. The 
Judicial Committe of the Privy Council found that the meeting at which 
the shareholders purportedly adopted the agreement was improperly con- 
vened and held that the agreement was ultra vires the appellant company. 
Accordingly, the trust deed was not binding upon it. This decision was pre- 
mised on the conclusion that the private act required the adopting resolu- 
tion of the shareholders, not merely as a matter of internal management, 
but as a condition precedent to the validation of the agreement. Viscount 
Haldane expressed the Judicial Committee’s conclusion in this way: 


No doubt where some act, such as the granting of an obligation in the course 
of its business, is put by the constitution of a company within its power, and 
certain formalities of administration are prescribed by the articles of association 
which for domestic purposes regulate the duties of the directors to the share- 
holders, the mere failure to comply with a formality, such as a proper appoint- 


107Such apparent authority is the foundation of liability in cases of which Biggerstaff 
v. Rowatt’s Wharf Ltd., [1896] 2 Ch. 93, is the leading authority. Wegenast, The Law 
of Canadian Companies, p. 423, states the principle as follows: “If a person is appointed 
by a company as a managing director or manager or is recognized by the company as 
occupying that position, it was held that those who deal with the company are entitled 
to assume that he has the powers usually associated with that position. . . .” 

108Supra, pp. 251, 252. 109[1917] A.C. 607. 
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ment or the presence of a quorum of directors, will not affect a person deal- 
ing with the company from outside and without knowledge of the irregularity. 
He is presumed to know the constitution of the company, but not what may 
or may not have taken place within doors that are closed to him. . . . But the 
case stands quite otherwise when the act is one which has not, by the consti- 
tution of the corporation, been put within its power excepting on the fulfilment 
of a condition. In that event the persons dealing with the corporation are bound 
to ascertain whether the condition has been fulfilled. The question which alter- 


native applies is of course one of construction of the statute authorizing the 
act.” 


It seems clear that the effect of a statutory restriction depends entirely 
upon the construction put upon it. If the statutory provision is construed 
as imposing a condition upon the exercise of a power, so that an act with- 
out fulfilment of the condition is ultra vires the company, apparent author- 
ity can never be invoked in aid of an outsider in order to hold the company 
bound by the act. Similarly, if the statutory provision enacts a prohibition 
which is construed as mandatory, so that the company’s act in violation of 
the prohibition is ultra vires of the company, apparent authority is again of 
no avail. However, if the statutory provision is construed as directory only, 
so that failure to comply with its requirements is a mere irregularity, the 
outsider may rely upon an appearance of regularity under the indoor man- 
agement rule, provided that he has no notice of the irregularity. 

One can proceed only by an analysis and exposition of the restrictive pro- 
vision in the companies acts and of the case law interpreting these pro- 
visions. It is beyond the scope of this work to attempt an analysis of all 
statutory provisions, but representative provisions will be discussed with the 
object of illustrating the underlying principle that each statutory provision 
requires individual interpretation. 


Dominion Companies 


The restrictive provisions of the Dominion Companies Act’ may be 
broadly divided into two classifications. In the first class are the prohibitions; 
in the second class are the enabling provisions subject to compliance with 
certain requirements. Illustrative of the first class is the prohibition against 
making loans to shareholders contained in section 15(1) of the Act—a 
provision similar to that discussed in Henderson v. Strang."'* Wegenast 
observes that all three courts which considered Henderson v. Strange 
assumed that a loan in violation of this prohibition was ultra vires the com- 
pany.'** Included also in the first classification are the prohibitions against 
the issuing of paper money, the issuing of shares at a discount, and the pay- 
ing of dividends that render a company insolvent or impair its capital. Such 
prohibited transactions are ultra vires the company. 


110] bid., 616. 111R.$.C. 1952, c. 53. 
112(1919) 45 O.L.R. 215, 60 S.C.R. 201. 
118Wegenast, The Law of Canadian Companies, p. 143. 
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Section 15(2) of the Act illustrates the second class of restrictive pro- 
visions by providing that the power to make certain authorized loans to 
shareholders shall be exercised by by-law only. If a loan were made to a 
shareholder it is doubtful whether the absence of a by-law would affect its 
validity, that question being dependent on whether or not the requirement 
of a by-law is interpreted as mandatory or as directory. If, as we suggest, 
the requirement is merely directory, the shareholder who is unaware of the 
absence of a by-law may rely on the indoor management rule to hold the 
company liable despite this irregularity. If, in the circumstances, the share- 
holder knows that the required by-law has not been passed, he must fail in 
an action against the company. Further examples of the second class are the 
provisions for changing the company’s head office or its name, for altering 
or reducing its capital, for creating and issuing preferred shares, and for 
effecting compromises and settlements. Generally speaking, these provisions 
involve the constitution of the company and bring the shareholders into the 
consideration of such fundamental matters by requiring the sanction of a 
by-law. Section 93 of the Act requires all by-laws of the directors, except by- 
laws made respecting agents, officers, and servants of the company, to be 
sanctioned at the next annual general meeting in order to remain in force. 
But lack of sanction affects only the by-laws of the directors. It does not 
affect other actions, excepting, of course, those dependent upon the validity 
of such by-laws and carried out after the failure of the next annual general 
meeting to sanction them. Even in respect of these acts an outsider could 
probably rely on apparent authority and the indoor management rule. 
Another example of enabling legislation is section 124 of the Dominion 
Companies Act which authorizes the compulsory acquisition of shares in the 
case of corporate reorganizations. Strict compliance with statutory pro- 
cedural requirements is here necessary owing to the forced sale aspect of 
the situation.’™* 

A provision that is difficult to classify is contained in section 37(1) of the 
Act which states: “No transfer of shares whereof the whole amount has not 
been paid shall be made without the consent of the directors.” In the Com- 
panies Act of 1906,'® an additional provision required that “no share shall 
be transferred until all previous calls thereon are fully paid.” This section 
was construed in a dictum by Mr. Justice Duff, in Smith v. The Gow- 
Canada Mines Limited,'® as rendering such shares extra commercium, so 
that a transfer in breach of the section would be a nullity. On the other 
hand Mr. Justice Middleton, in Re Port Arthur Waggon Co. Limited," 
expressed doubt as to the correctness of this dictum. He thought that the 
effect of the section was only to render the transferor liable for the amount 
of any call that was due at the time of the transfer. The view of Mr. Justice 


114Rathie v. Montreal Trust Co. and British Columbia Pulp & Paper Co., [1953] 
4 D.L.R. 289. 115R.S.C. 1906, c. 79, s. 66. 
116(1911) 44 Can. S.C.R. 621, 625-6. 117(1919) 45 O.L.R. 260, 270-1. 











Company Law Doctrines AND CONTRACT 281 


Middleton is now adopted by sub-section 4 of section 37, which enacts that 
a transferor shall remain liable for any call unpaid at the time of transfer. 
The conflicting interpretation of the section of 1906 raises the possibility of 
a similar conflict in reference to the meaning of section 37(1). It is sub- 
mitted that section 37(1) does not have the effect of rendering null and 
void a transfer of unpaid shares without the consent of the directors except 
in so far as the transferor’s liability to the company is concerned. As between 
the transferor and transferee there is no reason why the transfer should be 
ineffective. If the transferee were registered as a shareholder without the con- 
sent of the directors, he might successfully assert his position as a share- 
holder against the company on the ground that lack of consent was a matter 
of indoor management within the rule in Royal British Bank v. Turquand. 
And a liquidator of the company could undoubtedly place the transferee’s 
name on the list of contributories on a winding-up for the amount unpaid 
on the shares, his name having been entered on the register of shareholders. 
We have discussed the construction of this particular section to illustrate 
that the interpretation of these statutory provisions is a particular matter, 
depending upon the wording and intent of each provision.’"® 

An enabling provision (subject to compliance with by-law requirements) 
that is most important from the point of view of apparent authority is con- 
tained in section 63 of the Dominion Act and deals with borrowing. The 
section provides that the directors of a company may borrow if authorized 
by by-laws duly passed by the directors and sanctioned by at least two- 
thirds of the votes cast at a special general meeting of the shareholders. 
Wegenast says it is now well settled in England that such a provision is 
directory only and not mandatory, and that persons dealing with a company 
are entitled to assume that powers vested in the company in virtue of a 
statute or public document have been regularly exercised."’® The Canadian 
cases are inconclusive. In Ontario, the decision of Mr. Justice Street in 
Trusts @ Guarantee Company, Limited v. Abbott Mitchell Iron and Steel 
Company of Ontario, Limited’* indicates that the requirement, in section 
49 of the Ontario Companies Act (1897) ,’*" of a sanctioning by-law passed 
by a special general meeting was directory only. The absence of a by-law 
did not affect the validity of securities given to a bank. However, the ratio 
of his decision was that the borrowing in question fell within the powers of 
the directors to carry on the ordinary business of the company and was not 
affected by section 49.1%? In Re Packenham Pork Packing Co.,1* the 
Ontario Court of Appeal considered that section 22 of the Ontario Com- 


118Wegenast, The Law of Canadian Companies, observes at p. 257: “It would seem 
that the only basis on which the decisions can be reconciled is the assumption that the 
purpose of the [statutory] requirement differs in some cases from others.” 

119Jbid., p. 146. 

120( 1902) 11 O.L.R. 403. 121R.$.0. 1897, c. 191. 

122See also James Richardson @ Sons Limited v. J. McCarthy & Sons Co. Limited 
(1921), 49 O.L.R. 60; Bank of Nova Scotia v. Le Blanc, [1954] 2 D.L.R. 579. 

123(1906) 12 O.L.R. 100. 
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panies Act (1897), which required a by-law passed by the shareholders at 
a special general meeting to sanction a by-law of directors authorizing the 
issue of preference shares, established a condition precedent to the validity 
of the share issue. Chief Justice Moss, giving the opinion of the court, stated 
that “the by-law [of the directors] and the subsequent sanction of the share- 
holders are the essential elements of the power to create the preference 
stock.”’** In a similar vein the court might have held that the requirement 
of a sanctioning by-law in respect of a borrowing by-law of the directors 
was mandatory and that without a sanctioning by-law a valid exercise of 
borrowing powers could not be effected. It should be noted that the word- 
ing of section 22 was that no by-law of the directors should have “any force 
or effect” until sanctioned. Section 63 of the Dominion Companies Act 
merely enacts that the directors may borrow if authorized by a by-law of 
the directors sanctioned by the shareholders. It is possible that the wording 
of section 22 would be construed more readily as mandatory than would 
the wording of section 63. We submit that the better view is that the re- 
quirements of sanctioning by-laws should be construed as directory only. 
This view is in accord with our submission that companies should, as far as 
possible, be treated as if they were natural persons and should be bound by 
apparent as well as by actual authority without the necessity of the outside 
contracting party investigating the internal affairs of the company.” It is 
also consistent with the scheme of the Dominion Companies Act, which 
vests all powers of acting in the directors and relegates the shareholders to 
the functions of policy-making and supervision. 


Registration Companies 


The statutory restrictions in the Alberta Companies Act’*® are typical of 


those found in registration acts. Again, the restriction may generally be 
classed as prohibitive or permissive and the consequences of violation depend 
upon the particular interpretation applicable. Included in the prohibiting 
class are section 13, which prohibits the exercise by an Alberta company of 
powers pertaining to certain classes of business, section 14 which prohibits 
loans to shareholders, and section 29 which prevents a company which is 
not entitled to commence business from exercising its borrowing powers or 
being bound by a contract. No amount of apparent authority would entitle 
an outsider to succeed in enforcing a contract against a company that is 
not entitled to commence business for, by virtue of this section, a contract 
in such circumstances is not binding even when actually authorized. 

The permissive sections are those which authorize the company to act in 
certain matters by special resolution only. In some cases the Act requires 
the further sanction of the court. For example, under section 38 the com- 
pany may alter the provisions of its memorandum with respect to its objects 


124] bid., 109. 125] nfra, pp. 285-6. 
126R.S.A. 1942, c. 240. 
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by a special resolution confirmed by court order. Sections of this type usually 
involve the constitution of the company and reflect the policy of the regis- 
tration acts of leaving such matters in the hands of the shareholders. These 
sections would probably be construed so that the power to act would not 
exist unless exercised in accordance with the statute. However, as basic 
constitutional matters only are affected, the outsider is seldom involved and 
apparent authority is not significant. Where the outsider is involved, and 
the Act requires that the sanction of the court must be obtained, the court 
will see to his protection. 

The articles of a registration company may contain provisions affecting 
the directors’ powers by requiring special sanctioning resolutions. In respect 
of these provisions and of the permissive sections in the registration acts, 
Wegenast states that, generally, persons dealing with a company are entitled 
to assume that powers vested in the company, in virtue of a statute or public 
document, have been regularly exercised.'** 

Typical of such provisions in the articles are those dealing with borrow- 
ing. Section 98 of the Companies Ordinance of the North West Territories 
contained a usual type of provision that the borrowing powers of the com- 
pany should not be exercised except with the sanction of a special resolu- 
tion of the company. In Northern Crown Bank v. Great West Lumber 
Co.'** the Supreme Court of Alberta divided on the question whether the 
provision was mandatory or directory. Mr. Justice Beck and Mr. Justice 
Scott considered that it was merely directory; Mr. Justice Stuart and Mr. 
Justice Simmons declined to decide the point, although Mr. Justice Scott 
expressed “grave doubt as to the legality of the borrowing, owing to the 
absence of a previous resolution.’’?”® 


Questions OF Fact CONCERNING APPARENT AUTHORITY 


While the principles of law in relation to apparent authority and cor- 
porations are not always carefully appreciated, it is suggested that the diffi- 
culty which more often confronts the courts lies in the question of fact 
whether an apparent authority has been relied on. It has been pointed out 
that in the Rama Case Mr. Justice Slade entirely omitted consideration of 
the questions of fact which seem to have required determination.’*° He 
failed to consider whether, having in mind the nature of the business of the 
company, the contract in question was of the type which an active director 
of a registration company in England would ordinarily be authorized to 
negotiate. This difficulty is also apparent in Canadian cases and is further 
confounded because English authorities are sometimes assumed to apply 
without regard to the differences in methods of incorporation of the com- 
panies involved and in the status of their directors and officers.** 


127Wegenast, The Law of Canadian Companies, p. 257. 
128(1914) 6 W.W.R. 528. 1297 bid., 529. 
130See supra, p. 267. 131See supra, pp. 248-9. 
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A managing director or general manager has broad apparent authority 
upon which an outsider may rely. The position of managing director or 
general manager ordinarily carries authority to act for the company in 
most of its business affairs. In Doctor v. The People’s Trust Company Ltd.'** 
and in Associated Growers of British Columbia Limited v. British Columbia 
Fruit Land Limited’* the defence of lack of authority in corporate agents 
was met by findings of apparent authority relied upon by the outside con- 
tracting parties, based on knowledge that the agents were the general man- 
ager and the executive manager, respectively, of the defendant companies. 
The statement most often quoted in establishing the apparent authority of 
a managing director or similar officer is that of Lord Justice Lindley in 
Biggerstaff v. Rowatt’s Wharf, Limited, where he said: 


It is sufficient for persons who deal with a managing director of a company 
in the ordinary course of business and bona fide, if the articles of the company 
shew that he might have the powers which he purports to have. In the ab- 
sence of notice that he had not got the powers which his co-directors might 
have conferred on him, persons dealing with him would have a right to assume 
that he had such powers.!** 


The case of J. H. McKnight Construction Company v. J. A. Van- 
sickler'®* in the Supreme Court of Canada illustrates the difficulty of re- 
solving questions of fact where the authority exercised by the agent of a 
corporation relates to a matter that is not readily classified as within the 
normal course of business of the company. There, the secretary-treasurer 
and assistant general manager of the defendant company, which was incor- 
porated under the Ontario Companies Act and was engaged in the business 
of constructing sewers, entered into a contract to sell the company’s business 
premises. The by-laws of the company provided for the appointment of a 
managing director and enabled the directors’ powers to be delegated. The 
court held that the company was bound by the contract. Mr. Justice Iding- 
ton, dissenting, found that there was no apparent authority, and held that 
the sale of the company’s business premises was not a matter which a person 
holding the position of secretary-treasurer and assistant general manager 
ordinarily would possess. It is submitted that this view of the limits on the 
implied authority of such an officer is correct. A portion of his judgment is 
instructive : 


Then did he [the officer] act within the ostensible or apparent scope of his 
authority in making the contract? I submit he clearly did not. If this company 
had been formed with one of its objects to be the dealing in real estate, then 
the matter would have been very simple. Either his position as secretary-treasurer 
or assistant manager of such a corporation might well have implied authority 


182(1913) 4 W.W.R. 771. 

133[1925] 1 W.W.R. 505. 

134(1896) 65 L.J. Ch. 536, 540. 

185(1915) 31 O.L.R. 531, 51 Can. S.C.R. 374. 
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to sell real estate, for that would be its business. Or had he entered into a con- 
tract for constructing a sewer involving ten times as much as involved herein, 
his company might have been held so bound if he had been, to the knowledge 
of the company, accustomed to have so acted in contracting on its behalf. But 
there is not the shadow of pretence for saying that either the president or the 
secretary-treasurer of the appellant company had ever sold or been expected to 
sell the real estate of the company. So far as we are informed this is the only 
piece of real estate the company ever had and that was in use by the company 


for the due execution of the purposes of the company as a builder of sewers, 
etc.1% 


However, there were facts from which apparent authority could be 
found apart from the fact of holding out the officer as secretary-treasurer 
and general manager. Upon these facts the decision of the majority of the 
court can be supported. Yet a portion of the judgment of Mr. Justice Anglin, 
with whom Mr. Justice Davies concurred, contains the following statement 
of law which, it is submitted, is incorrect: 


On the evidence I incline to think that the proper inference is that . . . [the 
officer] was in fact clothed with authority to bind the company by an agree- 
ment such as he made: but, if not, it is clear that under the statutory powers of the 
directors and the by-laws of the company provision was made for vesting such 
authority in an officer holding his position, and, as against third parties dealing 
with such an officer in good faith in regard to a matter in respect of which 
authority could be so conferred upon him, the company cannot be heard to 
deny his power to bind it.'87 


He based the apparent authority upon an estoppel arising from the “statu- 
tory powers of the directors and the by-laws of the company” providing for 
delegation. But there was nothing to suggest knowledge of the by-laws or 
reliance on them on the part of the company seeking to enforce the contract 
in question. Mr. Justice Anglin was therefore giving to the by-laws an effect 
of constructive representation which cannot even be given to the articles 
of a registration company, to which the constructive notice doctrine applies. 
It has been said that by-laws “are not public property’’*** and it is difficult 
to conceive that an estoppel could arise to preclude the company from deny- 
ing authority merely because by-laws which were not relied on and were 
not “public property” enabled delegation of the authority in question. 


CONCLUSION 


The statement just quoted of Mr. Justice Anglin illustrates what seems 
typical of many statements of law in relation to the authority of agents of 
corporations, in that insufficient attention is paid to principles of agency 
while too much attention is paid to the fact that a corporate entity is in- 
volved. It is submitted that these problems can best be resolved by first 


13651 Can. S.C.R. 374, 380. 
187] bid., 388. 


1388Montreal and St. Lawrence Light and Power Company v. Robert, [1906] A.C. 
196, 202. See supra, p. 268. 
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applying fundamental principles of agency, as if the corporate principal 
were an ordinary principal. Thereafter company law doctrines may be 
examined to determine in what way they ought to affect the result. A sum- 
mary of the effect of company law doctrines on authority to contract may 
be presented in the form of illustrations. 


A. The Registered Company 


A., the manager of a branch of X. Bank, is approached by Y. Company’s 
representatives and by B., the general manager of Z. Co., for the purpose 
of arranging a loan of $25,000 to Y. Company to finance its manufacture 
of parts to be sold to Z. Company for use in Z. Company’s business. A. 
agrees on behalf of X. Bank to make the loan to Y. Company, provided that 
it is guaranteed by Z. Company. Both Y. Company and Z. Company are 
registered under the Companies Act of the Province of Alberta. 

(a) Assume that B., the general manager, signs on behalf of Z. Company 
a guarantee in favour of X. Bank of the loan to Y. Company, but that he 
has acted without authority. A. examines the registered documents of Z. 
Company and finds that sub-section 1(k) of section 19 of the Companies 
Act is applicable, giving Z. Company the power to guarantee Y. Company’s 
loan. The articles of Z. Company delegate to the directors the management 
of the business of that company. They also give the directors the discretion- 
ary power to delegate their authority to a general manager. The X. Bank 
should succeed on the guarantee on the basis of an apparent authority in B., 
relied on by A., the bank manager, in effecting the transaction. The com- 
ponents of the representations giving rise to the apparent authority are: 

(i) the representation that the directors of Z. Company are empowered 
to delegate to the general manager the authority to give the guarantee, and 

(ii) the positive representation that B. is general manager and, as such, 
has the authority which a person in his position usually possesses; this au- 
thority probably includes the giving of a guarantee (depending on ques- 
tions of fact concerning the company’s business). 

(6) Assuming, in the circumstances just outlined, that B. is not the gen- 
eral manager of Z. Company but merely the secretary and that the articles 
confer on the directors the power to delegate authority in their discretion 
to such officers of the company as they deem fit, then the X. Bank may not 
succeed on the basis of an apparent authority in B. unless, in addition to the 
representation that B. is an officer who might be authorized to act, there is a 
positive representation that he is authorized to act. It cannot be lightly 
assumed that the making of a guarantee is an act of the class which a per- 
son in the position of a secretary is usually authorized to perform. There is 
authority to the contrary."** Such a positive representation might exist if 
the general manager of the company were to inform A. that B. is author- 
ized to act, or if there were produced to A. what purports to be a properly 


139See p. 275, supra. 
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certified copy of a resolution of the directors authorizing B. to make the 
guarantee. If the copy were certified by B. as secretary, without authority 
to certify, the difficult point would then arise whether A. could rely on B.’s 
wrongful certification. There is authority for saying that he could not, even 
though it would be the usual duty of a secretary to certify and send out 
copies of resolutions.'*° 

(c) Assuming that A., the bank manager, does not investigate the regis- 
tered documents of X. Company but that, if he had read the articles, he 
would have found that authority to manage the business of the company 
is vested in the directors without any express power of delegation by them 
to B., the general manager, then the X. Bank can probably succeed on the 
basis of an apparent authority in B. relied on by A. This appearance of 
authority arises from the positive representation that B. is general manager 
and, as such, has the authority that a person in that position usually possesses 
(the authority to give a guarantee probably being such an authority, de- 
pending upon questions of fact concerning the company’s business). The 
content of the articles neither assists nor interferes with this representation. 
Constructive notice charges X. Bank with knowledge only that the power 
to manage the business of the company is vested in the directors, which is 
not inconsistent with delegation by the directors of powers to officers within 
the field of implied power of delegation. The power of the directors to dele- 
gate to a managing director the authority to give a guarantee would prob- 
ably be implied (again depending upon questions of fact concerning Z. 
Company’s business). 

(d) Assume that the articles, in addition to vesting authority to manage 
the business of the company in the directors, empowers the directors to dele- 
gate to the general manager such authority as they deem fit, but provided 
that they shall not delegate to him the power to make guarantees on behalf 
of the company in excess of $5,000 in respect of any one transaction. The 
X. Bank cannot succeed on the guarantee, regardless of representations as 
to B’s authority made to A., the bank manager, by Z. Company. Even where 
the articles are not consulted, constructive notice of the articles charges X. 
Bank with knowledge that B. cannot make the guarantee for $25,000. 

(e) Assuming again that A. has not investigated the registered docu- 
ments of Z. Company but that if he had read the articles he would have 
found that authority to manage the business of the company is vested in 
the directors and that they have the discretionary power to delegate their 
authority to a general manager, then the X. Bank should succeed on the 
basis of an apparent authority in B., relied on by A., arising from the posi- 
tive representation that B. is general manager and the implication that, as 


140The tendency of English authorities has been to belittle the authority of a company 
secretary. In George Whitechurch, Limited v. Cavanagh, [1902] A.C. 117, at p. 124, 
Lord Macnaghten quoted with approval Lord Esher’s statement in Barnett v. South 
London Tramways Company (1887), 18 Q.B.D. 817, that “A secretary is a mere servant. 
His position is that he is to do what he is told, and no person can assume that he has 
authority to represent anything at all.” 
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such, he has the authority which a person in his position usually possesses, 
the authority to give a guarantee probably being such an authority (depend- 
ing on questions of fact concerning the company’s business). Constructive 
knowledge of the articles cannot be relied on as a representation of author- 
ity in B. But, operating against X. Bank, it does it no harm, for there is 
nothing in the articles inconsistent with the positive representation on which 
A. has relied. 

(f) Assuming that the articles of Z. Company provide that the power 
to guarantee shall be exercised only by special resolution of the company 
passed by a specified majority of the shareholders in general meeting, then, 
as to whether the resolution has been passed at a duly constituted meeting 
and by the requisite majority, the indoor management rule should relieve 
A. of the need to inquire, provided he has no notice of any defect or irregu- 
larity. Even if no resolution has been passed, A. may rely on representations 
made to him by the company that B. has authority to give the guarantee 
because actual or constructive notice of the articles reveals to A. only that 
a special resolution is required, which information is perfectly consistent 
with the representations made and relied on. 

(g) Assuming that the Alberta Companies Act provides that the power 
of guarantee may be exercised only by special resolution of the company 
passed by a specified majority of the shareholders, matters of constitution of 
the meeting, quorum, and voting remain matters of indoor management. 
Even if no resolution has been passed, A. should be entitled to rely on a repre- 
sentation by the company that B. has authority to give the guarantee if the 
statutory requirement is construed as merely directory, which seems to be 
the proper construction in view of the decided cases. 


B. The Dominion Letters Patent Company 


Where Y. Company and Z. Company are uncorporated under the 
Dominion Companies Act, the effect of company law doctrines upon author- 
ity to contract in the circumstances outlined above may be illustrated as 
follows: 

(a) If we assume that the letters patent of Z. Company provide that the 
power to guarantee shall not be exercised in excess of $5,000 in respect of 
any one transaction, then, notwithstanding representations made by Z. 
Company to A. that B. has authority to act, the guarantee for $25,000 will 
not be binding for the charter restriction brings into application the ultra 
vires doctrine and places the guarantee beyond the company’s capacity to 
contract. 

(b) Assuming that the by-laws of Z. Company provide that the power to 
guarantee shall be exercised only by the directors and shall not be delegated 
to officers or other agents of the company, then, in the absence of notice to 
the contrary, A. should be entitled to rely on representations by Z. Com- 
pany that B. has authority to give the guarantee, there being no doctrine 
of constructive notice applying to the by-laws of a Dominion company. 
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(c) Assuming that the by-laws of Z. Company require that the exercise 
of the power to guarantee must be sanctioned by a vote of a specified major- 
ity of the shareholders of the company and that there has been failure to 
comply with this requirement, then the same result follows, not merely 
because the constructive notice doctrine has no application to the by-laws of 
the Dominion company, but also because, even assuming actual notice of 
the by-laws, A. is not notified of anything inconsistent with the representa- 
tions on which he has relied. 

(d) Even if the requirement of a sanctioning vote were in the Dominion 
Act, A. should be entitled to rely on representations by Z. Company that 
B. has authority to give the guarantee, if this statutory requirement were 
construed as merely directory. 











SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada enacted during the past year covers only 
the most important statutes. 


DoMINION OF CANADA 
3-4 Eliz. II, Second Session, Twenty-second Parliament, 1955 
Acts passed, 489; Public, 60; Local and Private, 27; Divorce, 402 


AGRICULTURE.—The Canada Agricultural Products Standards Act (c. 27) 
provides for the establishment by regulation of grades for agricultural products 
and for packaging and inspection thereof, and prohibits export out of Canada 
or interprovincial conveyance of agricultural products unless there has been 
compliance with applicable grading, packaging, and inspection provisions. The 
Act also catches products received in a province and destined for carriage out- 
side, and prohibits importation into Canada of any agricultural product 
contrary to regulation. Licensing of dealers in extra-provincial trade in agri- 
cultural products is also provided for. 


Bounparies.—The Alberta—British Columbia Boundary Act, 1955 (c. 24) 
establishes with consent of the legislatures of the two provinces a new section of 
boundary line as surveyed and marked on the ground. 


Courts.—The Judges Act, R.S.C. 1952, c. 159, is amended (c. 48) to in- 
crease the salaries of all judges of the Supreme Court of Canada, the Exchequer 
Court of Canada, and the provincial superior, county, and district courts. The 
Chief Justice of Canada is now paid $27,500; the puisne judges $22,500. The 
chief justices in the provincial superior courts now receive $18,500 and the 
puisne judges $16,900. These scales also apply to the Exchequer Court. The 
salary for county and district court judges is $10,500. 


ELecTiIons.—Extensive amendments (c. 44) are made to the Canada 
Elections Act, R.S.C. 1952, c. 23, respecting, inter alia, duties of returning 
officers and voting qualifications of members of the Canadian armed forces. 


Exports AND ImMports.—The Exportation of Power and Fluids and Im- 
portation of Gas Act (c. 14) replaces The Electricity and Fluid Exportation 
Act, R.S.C. 1952, c. 93, and prohibits the export of power or fluids or the 
import of gas except under licence. It also requires a licence for the construction 
or placing of any line or wire or other conductor for the exportation of power. 
The Act is a key measure in the natural gas control picture. 


FisHeries.—The Fisheries Improvement Loans Act (c. 46) provides for 
government guarantee of loans to commercial fishermen. 


Foop Inspection.—The Meat Inspection Act (c. 36) brings under federal 
regulation export and import and interprovincial movement of meat products 
by requiring in such instances compliance with prescribed conditions and 
standards in slaughtering, packaging, and inspection. It is an illustration of 
the imposition of marketing standards at the export and import level only, 
under constitutional limitations applicable to federal authority. 


290 





SurRvEY OF CANADIAN LEGISLATION 291 


INTERNATIONAL RELATIONS.—The Foreign Aircraft Third Party Damage 
Act (c. 15) carries into effect the Rome Convention of October 7, 1952, 
respecting Damage Caused by Foreign Aircraft to Third Parties on the Surface, 
and makes it applicable in respect of damage caused in Canada by an aircraft 
registered in a contracting state other than Canada. The Great Lakes Fisheries 
Convention Act (c. 34) implements a convention between Canada and the 
United States providing for a joint Great Lakes Fishery Commission to 


formulate and administer a conservation programme in respect of Great Lakes 
fisheries. 


INTERNATIONAL RIVER IMPROVEMENTS.—The International River Improve- 
ments Act (c. 47) empowers the making of regulations respecting construction, 
operation, and maintenance of international river improvements, from the 
standpoint of developing and utilizing Canadian water resources, and requires 
a licence for such improvements. Her Majesty in right of Canada or a province 
is bound by the Act which does not, however, apply to improvements within 
boundary waters governed by the Canada—United States boundary waters 
treaty of 1909, or to improvements constructed, operated, or maintained solely 
for domestic, sanitary, or irrigation purposes or similar consumptive purposes, 
or to those constructed under a federal Act. Provincial laws are, however, made 
applicable except where repugnant to this Act or regulations. 


RatLways.—The Canadian National Railways Act (c. 29) is a streamlining 
and consolidating statute substantially replacing a series of statutes which 
heretofore had governed the operation and administration of the C.N.R. 
system. The Canadian National Railway Company, whose stock is vested in the 
Minister of Finance in trust for the Crown (subject to contrary provision by 
the Governor-in-Council) remains the managing authority, and the railways 
or other transportation works under its management (save motor vehicle 
carriers) are declared to be works for the general advantage of Canada. 


TaxaTIon.—The Canada-Ireland Income Tax Agreement Act, 1955 (c. 10) 
implements an agreement between the two countries to avoid double taxation 
on income. The Canada-Ireland Succession Duty Agreement Act, 1955 (c. 11) 
does the same thing in respect of double succession duty taxation. The Income 
Tax Act, R.S.C. 1952, c. 148, is amended (c. 54) in respect of, inter alia, rates 
of taxation, and by consolidating in it the provisions for deduction of ex- 
ploration, prospecting, and development expenses of petroleum and natural 
gas corporations. Provisions for averaging the taxation on the proceeds from a 
sale of inventory on a taxpayer’s disposition of his business, and provision for 
a 15 per cent tax in respect of dividends paid to a non-resident corporation or 


tax-exempt person out of designated surplus of a corporation have been added 
to the Act. 


UNEMPLOYMENT INSURANCE.—A new Unemployment Insurance Act (c. 
50) is enacted to replace the pre-existing Act (R.S.C. 1952, c. 273). Among 
the changes made are changes respecting the scale and duration of benefits. 


War VETERANS.—Amendments are made (c. 13) to The War Veterans 
Allowances Act, R.S.C. 1952, c. 340, in respect of, inter alia, allowances to 
unemployed but employable veterans and allowances on the death of a veteran 
or a spouse or dependant of a veteran. 
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NEWFOUNDLAND AND THE MaAriTIME PROVINCES 
(a) Newfoundland 


1955: 4 Elizabeth II: Acts passed, 62; Public, 54; Local and Private, 8 


Bitts or SALE AND CHatteL MortcacEes.—What appears to be the first 
Newfoundland legislation on this subject (c. 22) follows quite closely the acts 
relating to registration that are in force in most provinces and have been recom- 
mended by the Conference of Commissioners on Uniformity of Legislation in 
Canada. 


Bux SaLtes.—The Bulk Sales Act (c. 26), the first Newfoundland legisla- 
tion on this subject, appears to depart from the draft Act presently under 
consideration by the Conference of Commissioners on Uniformity of Legisla- 
tion in Canada in two principal respects. First, it is designed particularly to 
give information and protection to trade creditors and, secondly, it permits 
distribution of the proceeds of a bulk sale where the proceeds are sufficient 
to meet trade obligations. It is to come into force on proclamation. 


Burtpinc STaNpARDS.—The Governor-in-Council is empowered by the 
Building Standards Act (c. 38) to make regulations and to adopt the National 
Building Code of Canada or any part of it for the purpose of regulating and 
controlling “the physical development and improvement in a_ systematic 
manner and to prevent deterioration of the area or areas to which the regula- 
tions apply.” 


ConpiTionaL SALEs.—Newfoundland’s first Conditional Sales Act (c. 62) 
is an adaptation of the uniform act in force in most other provinces. However, 
the Act exempts from its provisions the sale of manufactured goods bearing 
the name of a manufacturer who maintains an office in Newfoundland. 


Courts.—By the District Courts Amendment Act (c. 47), district courts 


are given jurisdiction to try actions for the recovery of land not exceeding 
$1,000 in value. 


Evipence.—The Interpretation Act(Amendment) Act (c. 20) declares that 
every proclamation shall be judically noticed without being specially pleaded. 
By amendment to the Summary Jurisdiction Act (c. 2), a witness in an inquiry 
before a magistrate or justice of the peace respecting a fire or sudden death 
is deprived of the right to refuse to answer an incriminating question, but any 
answers given by him after an objection to answer are not admissible against 
him in other proceedings. 


FisHEertEs.—By the Pothead and Minke Whales (Processing) Act (c. 32) 
processors of pothead and minke whales are required to have licences, which 
are subject to cancellation by the Governor-in-Council without assigning any 
reasons therefore. 


Historic Sites.—The Historic Objects Preservation Act (c. 10) prohibits 
the removal from the province of historical objects and objects of an archae- 
ological nature, declares that discovery does not confer ownership upon the 
finder of any of them, and empowers the Minister of Provincial Affairs to 
acquire them. 


Lanp Tittes.—The registration of documents by their reproduction in 
facsimile by photography, chemical processes, or any other approved method 
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may be ordered by the Attorney General in place of copying them into the 
registry books (c. 29). A new provision complements the registration require- 
ments of the Conditional Sales Act and Bills of Sale Act by declaring that a 
conveyance of personal chattels that is not subject to either of those Acts is 
void, as against a subsequent purchaser for valuable consideration who has 
registered a conveyance or subsequent attachment or levy, unless registered 
within five days after execution in St. John’s or within thirty days after ex- 
ecution elsewhere. 


Motor VEHICLES AND Highway Trarric.—An amendment to the High- 
way Traffic Act (c. 56) provides that payment shall not be made out of the 
unsatisfied judgment fund in an undefended case unless the Minister is 
notified in writing twenty-one days before judgment is entered. The Minister 
is empowered upon receipt of notice to intervene and carry on the defence. 


Pensions.—The Perpetuities and Accumulations Act 1955 (c. 6) is an 
adoption of the provisions recommended by the Conference of Commissioners 
on Uniformity of Legislation in Canada declaring that the rule against 
perpetuities shall not apply to employee benefit trusts. 


PusLic OrFicers.—Statutory protection against civil actions is given for the 
first time to justices of the peace, magistrates, juvenile court judges, family 
court judges, the sheriff and his deputies, bailiffs, and constables (c. 16). 
Action is barred against a judicial officer for anything done by him within his 
jurisdiction unless the act was done “maliciously and without reasonable and 
probable cause.” Similarly, an action does not lie for acts done in the exercise 
of a discretion or pursuant to an ultra vires statute. In the case of an action 
for illegal detention, the amount of damage that may be awarded is limited to 
five cents if it is established, notwithstanding a defect in the proceedings, that 
the defendant was “actually guilty.” The Act contains a number of additional 
provisions relating to the time and manner of bringing actions, the barring of 
them under certain circumstances, the use of extraordinary remedies, and other 
incidental matters. 


TaxaTion.—The Social Security Assessment Act is amended (c. 12) to 
provide, inter alia, for calculation of the sales tax where part of the purchase 
price is represented by a trade-in; for refund of tax on the return or repossession 
of goods; for an assessment of tax in the case of a conditional sale; and for the 
assessment of goods used in building construction or repairs either under a 
contract or on a cost-plus basis. The gasoline tax is fixed at seventeen cents per 
gallon (c. 58). A method is provided for marking tax-free gasoline used in the 
operation of a boat or tractor. 


Witts.—A new Part dealing with conflict of laws as recommended by the 
Conference of Commissioners on Uniformity of Legislation in Canada is added 
to the Wills Act (c. 17). 


(b) Prince Edward Island 


1955: 4 Elizabeth II: Acts passed, 50; Public, 36; Local and Private, 14 
AGRICULTURE.—Legislation similar to that in force in some other jurisdictions 


for preventing the spread of noxious weeds is enacted in the Weed Control Act 
(c. 34). 


Cuarities.—The Charities Act (c. 3) prohibits public solicitation for a 
charity that is not registered under the Act. A charity is defined as a person, 
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association, or organization under whose auspices funds for benevolent, educa- 
tional, cultural, charitable, or religious purposes are to be raised. In order for 
a charity to be registered the appropriate minister must be satisfied that ade- 
quate provision has been made for its establishment and control and that its 
specific purpose is not already satisfied. A registered charity is required to keep 
proper records, to make returns to the minister, and to permit its accounts to 
be audited. Registration of a charity may be terminated, whereupon its funds 
and assets become vested in the minister to be administered by him as the 
Lieutenant-Governor-in-Council directs. 


Coroners.—An amendment to the Coroners Act (c. 5) empowers a coroner 
to hold an inquest into the death of a person whose body has been destroyed, 
cannot be recovered, or has been removed from the province. 


Courts.—By amendment to the Probate Act (c. 23), the probate court is 
empowered at any time after the disappearance of a person to make an order 
“of presumption of the death of the missing person.” 


Evipence.—A witness can no longer be excused from answering a question 
on the ground that the answer may tend to incriminate him (c. 12), but an 
answer given after an objection to answer cannot be used or received in evi- 
dence against the witness in civil or criminal proceedings. 


Lasour REGULATION.—Legislation has been enacted establishing a Depart- 
ment of Labour (c. 24). 


MeEcnuanics’ Liens.—The time for registration of mechanics’ liens is ex- 
tended from thirty days to sixty days (c. 20). 


Motor VEHICLES AND Highway TrarFic.—Amendments to the Highway 
Traffic Act (c. 13) provide inter alia for issuing a licence to operate a scooter 
or powered bicycle to a person over the age of twelve years but under sixteen; 
and for suspending the permit to operate a motor vehicle which the secretary 
determines to be “in such a dangerous state of disrepair as to constitute a 
hazard on the highway.” 


Om anp Minerats.—Changes are made in relation to the terms of mineral 
licences and leases and the conditions upon which they may be held (c. 22). 
The period of duration of a licence to search for oil and natural gas has been 
reduced from ten to five years. A licensee was formerly required to spend 
on exploratory work not less than $20,000 within two and one-half years from 
the date of the licence; not less than $100,000 within five years; and not less 
than $300,000 within ten years. He must now spend, within three years from 
the date of the licence, not less than ten cents per acre, or such other amount, 
not more than fifteen cents per acre, that the Governor-in-Council by regula- 
tion prescribes. The maximum term of a lease is reduced from ninety-nine 
years to twenty-one years and the rate of royalty is fixed at 8Y per cent in 
place of a former rate fixed by the Lieutenant-Governor-in-Council at not 
less than 5 per cent. 


PROFESSIONAL REGULATION.—The Prince Edward Island Engineering Pro- 
fession Act (c. 43) incorporates an association under the name of the “Profes- 
sional Engineers of the Province of Prince Edward Island,” with power to 
regulate the practice of engineering, to license persons carrying on that practice, 
to fix licence fees, and to prescribe the qualifications for licences. 
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SociaL AssIsTANCE.—Legislation similar to that in force in other provinces 
is contained in the Disabled Persons’ Allowances Act (c. 10). A somewhat 
unusual provision is contained in section 14, which permits notice of the grant- 
ing of an allowance to any person to be registered in the office of the 
prothonotary of the supreme court. With notice of the allowance, there is to 
be registered a “minute of judgment” in which the words “disabled persons’ 
allowances” replace the figures setting out the amount of a debt, damages, and 
costs. The prothonotary is required to register the notice and minute in the 
same manner as he registers a minute of judgment in the supreme court; and 
upon that being done all monies advanced to the recipient become a lien 
against his land in favour of the Welfare Board. 


Sport RecuLation.—The Governor-in-Council is empowered to appoint 
a “Racing and Sports Commission” (c. 26) with power to prescribe rules, 
regulations, and conditions under which “all horse racing or other sporting 
events” shall be conducted in the province and to require owners of race tracks 
and other places “of competitive public entertainment” to be licensed. It is 
provided, also, that harness horse racing shall be held in accordance with the 
rules and regulations of the United States Trotting Association. 


SuRvIvAL oF ActTions.—After March 18, 1955, causes of action subsisting 
against or vested in a person survive his death (c. 17). Causes of action for 
defamation, seduction, inducing one spouse to leave or remain apart from the 
other, and claims for damages on the ground of adultery do not survive. Action 
may be brought only in respect of matters occurring within six months before 
the death and only if proceedings are commenced within six months after 
probate or administration has been granted. Rights under the Fatal Accidents 
Act are not affected. 


TrusTEES.—By amendments to the Trustee Act (c. 32), a trustee who holds 
real estate may use a portion of the income from it for the establishment of a 
fund to protect the capital from loss due to depreciation or obsolescence of 
improvements upon that real estate. 


(c) Nova Scotia 


1955: 4 Elizabeth II: Acts passed, 102; Public, 51; Local and Private, 51 


AntTI-DiscRIMINATION.—By the Fair Employment Practices Act (c. 5), dis- 
crimination in respect of membership in trade unions and of employment, by 


reason of race, national origin, colour, or religion is prohibited after January 1, 
1956. 


ASSESSMENT.—An Act to amend the Assessment Act (c. 16) varies the 
method of computing the exemption from assessment of property of a widow; 
changes the method of levying poll taxes and increases the maximum tax to 
fifty dollars; and authorizes the assessment of household furnishings and per- 
sonal effects at a proportion not exceeding 20 per cent of the assessment of the 
real property occupied by the furnishings and effects. 


Cup Wetrare.—An obligation is imposed upon the municipality of 
settlement and the province to contribute towards the maintenance of a 
juvenile who is released from a reformatory to the care of a Children’s Aid 
Society or the Director of Child Welfare or who is committed by a Juvenile 
Court directly to the care of a Society or the Director (c. 19). 
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Courts.—The Stipendiary Magistrates Act is amended (c. 43) to empower 
the Governor-in-Council to grant special authorization to certain magistrates 
to try indictable cases. It is provided, also, that the terms of appointment of 
every magistrate shall be judicially noticed. Five years’ standing at the bar is 
made a qualification for the appointment of a person as a provincial 
magistrate. 


Epucation.—Substantial amendments to the Education Act (c. 43) give 
effect to the recommendations of a royal commission on educational finance. 
Municipal school boards are charged with primary responsibility for the ad- 
ministration of public schools in rural municipalities (formerly administered 
by boards of school trustees of individual school sections). The municipal 
school board is thus placed in substantially the same position as the school 
boards of cities and towns. Municipal councils are required to provide munici- 
pal school boards with money, over and above provincial grants, for the opera- 
tion of schools in municipalities. School buildings and other property formerly 
owned by the trustees of individual school sections are vested in the munici- 
palities, which, in turn, become liable for the outstanding obligations of the 
school sections. The Act provides for a new method of determining the pro- 
vincial and local contributions toward educational costs which is designed to 
bring about contributions by the province amounting to, approximately, 50 per 
cent of the total cost throughout the whole province, but not necessarily 50 
per cent of the cost in individual cities, towns, or rural municipalities. 


Foop INspection.—The Nova Scotia Fish Inspection Act (c. 8) is designed 
to regulate the marketing and processing of fish within the province, and the 
manufacturing and marketing of containers used in packing or marketing of 
fish. The provisions of the Act complement the provisions of the Fish Inspection 
Act of Canada and follow them quite closely. Similar acts have been passed in 
a number of other provinces. 


Liguor Contro..—The Liquor Control Act is amended (c. 30) to provide 
for holding plebiscites on the question of continuing or commencing the opera- 
tion of government stores in cities, towns, or municipalities. A new section pro- 
vides that only manufacturers’ or distributors’ representatives whose names are 
registered with the. liquor commission by their principals may deal with the 
commission in matters relating to the purchase of liquor by the commission. 
Appeals from magistrates’ orders made under the Act shall be taken in the 


same manner as appeals are taken in other cases to which the Summary Con- 
victions Act applies. 


Motor VenIcLes AND HicHway TrarFric.—The Motor Vehicle Act is 
amended (c. 35) to require a car driver to use three different arm signals to 
indicate a stop, a change of speed, or a change of direction, in place of the 
former single signal of the arm extended horizontally. The use of “Yield Right 
of Way” signs is authorized. The Governor-in-Council is empowered to increase 
from fifty cents to one dollar the fee to be collected with drivers’ licences and 
paid into the unsatisfied judgment fund. 


Municipat Arrairs.—The Municipal Act is completely revised (c. 7) to 
bring it more into line with improved or established practices. The changes 
relate largely to administrative matters and no new principle or novel practices 


have been introduced. 
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PROFESSIONAL REGuULATION.—An articled law clerk will now be permitted 
to appear in magistrates courts in association with his principal to conduct the 
proceedings of any case or to appear there alone for the purpose of moving an 
adjournment or other motion and of hearing judgments in criminal or civil 
proceedings (c. 17). 


Rent Contro.t.—The Housing and Rentals Act, which empowers munici- 


pal bodies to impose rental controls, is extended for a further year, to April 30, 
1956 (c. 14). 


StatuTes.—The Revised Statutes of Nova Scotia, 1954, which were brought 
into force by proclamation on February 21, 1955, are declared to be valid and 


effective (c. 2), and the acts affected by that revision are expressly repealed as 
of that date. 


TaxatTion.—The Corporation Income Tax Act, 1947, and the Corporation 
Income Tax Act, 1949, are amended (c. 12 and c. 13) to bring about uni- 
formity with the Dominion Income Tax Act. 


(d) New Brunswick 
1955: 4 Elizabeth II: Acts passed, 149; Public, 81; Local and Private, 68 


Cuance or NamMeE.—A change of name otherwise than by marriage, divorce, 
or adoption is not permitted unless made in accordance with the Change of 
Name Act (c. 5). The privilege of changing a name by the method prescribed 
in the Act is limited to British subjects of twenty-one years or over, but a mar- 
ried man is permitted to change the given names of his wife and children as 
well as his own and is required to change their surnames when he changes his 
own. Among those expressly authorized to make changes are a divorcee who 
may change the surnames of infant children in her custody. A divorcee who 
has remarried may change the surnames of her children by her first marriage; 
an unmarried mother, upon marriage, may change the name of her children 
born before the marriage to her married surname if her husband consents; and 
a deserted wife, upon notice to her husband, may change her surname and the 
surname of any child in her custody. The change is actually effected by an 
order of the judge of the county court of the county in which the applicant has 
lived for a year, on an application setting out, inter alia, particulars of any 
judgment or action pending against the applicant, mortgages, liens, or other 
registered encumbrances against his property, and his reasons for wanting to 
change his name. The application is required to be accompanied by a certificate 
of the sheriff respecting unsatisfied executions and a certificate of the registrar 
in bankruptcy respecting the status of the applicant. The court is empowered 
to refuse to order a change of name if it is of the opinion that the name sought 
to be adopted is the same as that of another person, or resembles another per- 
son’s so closely as to cause mistake, confusion, embarrassment, or inconvenience 
to the other person, or that the name is sought for an improper purpose. 


Crvit Derence.—A new Act (c. 6) provides for the establishment of pro- 
vincial and municipal organizations to adopt plans or programmes of civil 
defence in the province and to put them into effect upon the declaration by 
the Governor-in-Council of a state of emergency. That declaration may be 
made at a time of disaster which includes anything that endangers or is likely 
to endanger life or property, including disease, fire, flood, enemy attack, and 
sabotage. The public authorities, upon such a declaration, are empowered to 
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conscript persons, take over property, and so on, without becoming liable for 
damages. 


Epucation.—By the Book Agents Exemption Act (c. 4), a person selling a 
book that has been approved by the Board of Education is relieved from the 
obligation to obtain a municipal licence unless the municipality, by by-law, 
specifically requires him to have one. 


Foop Inspection.—The Fish Inspection Act (c. 10) provides for the regu- 
lation and control of the marketing and processing of fish in the province. It 


complements the Dominion Act on the subject and is similar to acts passed in 
other provinces. 


Hicuways.—aAuthority is conferred on the Lieutenant-Governor-in-Council 
to establish controlled access highways or to designate existing highways as 
controlled access highways. The Act (c. 52) prescribes the effects of such an 
establishment or designation including restrictions on the construction and 


maintenance of entrances to the highway and the sale of goods within 150 feet 
of its boundaries. 


LANDLORD AND TENANT.—An addition (c. 58) to the Landlord and Tenant 
Act provides for summary proceedings before a county court judge for an order 
for possession where a tenant is in arrears in rent for seven days, or holds over 
at the expiry of a term or after a notice to quit. In an action based upon failure 
to pay rent, a payment of the arrears operates as a stay of proceedings. 


Mininc.—The rates of tax and the scale exemptions under the Mining Tax 
Act have been varied (c. 27). 


Motor VEHICLES AND Hicuway TrarFrFic.—A revision and consolidation of 
the Motor Vehicle Act, which is to come into force on proclamation, contains 
some interesting changes (c. 13). Provision is made for a central registry of 
charges against motor vehicles. Car dealers, garage operators, and service 
station operators are required to be licensed. Buses owned by non-residents, 
with some exceptions, are required to be registered in the province. A person 
under eighteen years of age is not entitled to a driver’s licence unless he is 
sponsored by an adult who, by reason of his sponsorship, becomes responsible 
for loss or damage caused by the minor and who may request cancellation of 
the minor’s licence. The former absolute speed limit of fifty miles per hour is 
removed and the speed limit becomes a speed that is reasonable and prudent 
in the circumstances. Certain speeds are declared to be prima facie unlawful. 
The rules of the road recommended by the Conference of Commissioners on 
Uniformity of Legislation in Canada have been adopted substantially. The 
Governor-in-Council is empowered to prescribe a system of compulsory insur- 
ance for car owners and drivers. A demerit or point system leads to suspension 
of a driver’s licence after a number of convictions within a three-year period. 


Municipat Arrairs.—County councils are empowered to licence and regu- 
late trailer camps and tourist camps and to prescribe, inter alia, minimum 
standards for space, equipment, health, and sanitation (c. 8). The Municipal 
Tax Act (c. 14) revises and consolidates the former Rates and Taxes Act. The 
county council is empowered, inter alia, to levy a property tax on “all personal 
property within or without the Province owned by a resident of the county.” 
Security of tenure of office is assured to the chairman of the board of assessors 
for a county or parish and to the tax collector for a county by requiring their 
reappointment unless two-thirds of the council votes against it. In two counties, 
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if a coal miner fails to pay his taxes within six days after demand, the col- 
lector may request his employer to pay the taxes and the employer is authorized 
to deduct them from the miner’s wages. Upon removal of an assessment roll to 
the courts on certiorari, the judge is not permitted to quash the assessment but 
is directed to do or order such remedial action as he considers necessary. 


Om anp MINERALS.—By an amendment to the Mining Act (c. 61) “salt, 
glauberite and other intimately associated salts” under the surface of the earth 
are declared to be and to have been at all times property separate from the soil 
and vested in the Crown in the right of the province. 


Pensions.—The Property Act is amended (c. 66) by the addition of a pro- 
vision recommended by the Conference of Commissioners on the Uniformity 
of Legislation in Canada declaring that the rule against perpetuities does not 
apply to pension trust funds and similar funds. 


Rent Controt.—Rent control is continued for an additional year until 


April 30, 1956. 


TRADESMEN REGULATION.—The plumbing trade is made subject to regu- 
lation by the Governor-in-Council and by municipalities (c. 16). In addition, 
municipalities are empowered to license plumbers and to require by regulation 
that no person shall carry on the trade unless he has a certificate of competency 
or a certificate of apprenticeship. 


WorKMEN’s CoMPENSATION.—Workmen’s compensation for accidents, aris- 
ing out and in the course of employment is made applicable to household eco- 
nomics teachers, industrial teachers, shop teachers, maintenance employees, 
caretakers, and bus operators employed by school boards, and to farm workmen 
whose employers apply for coverage (c. 81). In addition provision is made for 
payment of compensation up to forty dollars per month to persons disabled by 
silicosis contracted before June 1, 1948, or to the widows of such persons (c. 7). 


Henry F. Muccau 
Legislative Counsel, Halifax 


QUEBEC 
1955-6: 4-5 Elizabeth II: Acts passed, 194; Public, 72; Private, 122 


AGRICULTURE.—The Quebec Agricultural Marketing Act (c. 37) was en- 
acted to establish the Quebec Agricultural Marketing Board for the purpose 
of co-ordinating the various operations involved in marketing farm products, 
finding new markets, improving existing markets, assisting in the direction of 
farm production and collaboration with producers, co-operative or professional 
organizations of farmers or consumers, and to promote orderly, effective, and 
fair marketing of farm products. The Act empowers the board to approve, 
modify, and enforce farm marketing plans, to arbitrate disputes relating to the 
carrying out of such plans, to conduct inquiries, to establish negotiation 
agencies, to exempt from the application of any marketing plans, to oblige per- 
sons engaged in marketing to register and furnish security or proof of solvency, 
to license and make regulations for the carrying out of its functions. The de- 
cisions of the board shall not be subject to judicial review by writs of quo war- 
ranto, mandamus, certiorari, prohibition, injunction, or by direct action. The 
Lieutenant-Governor-in-Council may appoint a consultant committee of up to 
twenty members to assist the board. 
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Crvi. Procepure.—The Code of Civil Procedure has been amended (c. 34) 
to give the Magistrate’s Court exclusive jurisdiction over actions to annul 
valuation rolls of immovables for municipal and school purposes; and to pro- 
vide that a Quebec minister or deputy minister of the Crown be given ten clear 
days delay on summons as a witness. 


Courts.—The Cities and Towns Act has been amended (c. 15) to permit 
a municipal judge (formerly recorder), with the previous approval of the 
Attorney General, to appoint a deputy municipal judge for a stated period. 


Dairy INpustry.—The Act to Protect the Dairy Industry in the Province of 
Quebec has been amended (c. 47) to restrict the sale of butter substitutes. 


Epucation.—Any corporation of school commissioners or trustees of a 
municipality not exceeding 50,000 persons may now apply (c. 39) to the Que- 
bec Municipal Commission for assistance in overcoming its financial debts. 
Upon the recommendation of the commission the province may pay up to one- 
half of the school corporation’s annual debt charges. 


INsURANCE.—The Quebec Insurance Act has been amended (c. 55) to pro- 
vide that a creditor who requires insurance in connection with a contract 
cannot impose an insurance agent on the debtor, or require the debtor to permit 
the creditor to choose the agent. Any such stipulation will be void. 


LecisLaTuRE.—The Legislature Act was amended (c. 16) to provide that 
members of the Legislative Assembly shall have the title “Member of the Pro- 
vincial Parliament” and the use of the abbreviation “M.P.P.” 


Mininc.—The Lieutenant-Governor-in-Council may appoint four commis- 
sioners to revise and consolidate Quebec mining law (c. 57). 


Motor VEHICLES AND Highway Trarric.—The Motor Vehicle Act has 
been amended (c. 50) to provide a minimum penalty of three months’ sus- 
pension of licence (instead of suspension for the balance of the year) for any 
offence in which the driver exceeded a speed limit by ten miles an hour or 
more. The Act is further amended to release persons involved in a motor 


accident from reporting it to the motor vehicles service where damages are less 
than $100. 


Municrpar Arrairs.—The Cities and Towns Act (c. 41) has been amended 
to reduce from six to three months the period during which municipal by-laws 
may be disallowed; to permit a traffic offender, on receipt of a notice of sum- 
mons, to avoid proceedings by paying the fine decreed for the offence, which 
fine shall not exceed five dollars; to permit the municipal council to make 
agreements regarding employees’ pension funds with trust companies as well as 
insurance companies; to permit readjustment of a municipal assessment during 
the year when the rental value of the assessed immovable is increased or re- 
duced by reason of improvement or destruction. 

The Municipal Code has been amended (c. 49) to permit a municipality to 
acquire by expropriation a waterworks extending outside the municipality upon 
paying an indemnity to be fixed by the Public Service Board. Formerly munici- 
palities could only expropriate waterworks within the municipality. 

A municipal or school corporation is now permitted (c. 44) to negotiate and 


place a loan payable in foreign currency upon first obtaining authorization 
from the Lieutenant-Governor-in-Council. 
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NEwspRINT.—An Act respecting production, sale, and distribution of news- 
print has been enacted (c. 26) to establish the Newsprint Board with power 
to regulate the production, sale, and distribution of newsprint, to set delivery 
and production quotas, and to establish prices. The decisions of the board may 
be appealed to a Quebec district judge, but are not subject to writs of quo 
warranto, mandamus, certiorari, prohibition, or injunction or to review by 
direct action. All expenses of the board shall be paid by the newsprint pro- 
ducers under regulation to be established by the Lieutenant-Governor-in- 
Council. The Act further prohibit- the export of all wood derived from the 
public domain prior to its being processed in the province of Quebec through 
all stages required for delivery to the consumer. The Lieutenant-Governor-in- 


Council may authorize export of incompletely processed wood whenever he 
deems it to be in the public interest. 


SecuriT1Es.—A number of provisions of the Quebec Securities Act, enacted 
in 1954, have been modified (c. 29), to add, among other things, the follow- 
ing: to give the Securities Commission discretion to exempt from registration 
an issue of securities sold en bloc to one or more registered brokers, where the 
initial sale and distribution of each issue was previously registered; to dispense 
with registration of securities the issue of which requires approval of the Pro- 
vincial Electricity Board; to permit the commission to fix the duration of the 
security to be given by brokers, security issuers, and investment council; to 
permit the commission to take possession of documents, records, and things, 
wherever they may be and whoever may be the owner thereof, when considered 
necessary for the purpose of an investigation being conducted by the commis- 
sion; to give the commission final authority to decide what constitutes a sale, 
offer of sale, or initial distribution of securities to the public (such sales may 
only be made with the authorization of the commission) ; to modify the pro- 
visions regarding financial statements to be filed by a broker who is not a 
member of a stock exchange. 


TaxaTION.—The Tobacco Tax Act has been amended (c. 52) to replace 
the general tax on tobacco consumption of 10 per cent of the sale price as 
applied to cigarettes with a special tax of one-fifth of a cent on each cigarette. 


Water PoL._ution.—A commission has been created (c. 11) to study prob- 
lems concerning the pollution of public waters in the province. 


Water Power.—The Water Course Act was amended (c. 27) to prohibit 
sale, transfer, or alienation of hydro-electric power sites forming part of the 
public domain and having a natural force of 300 horsepower or more in the 
absence of a special act of the legislature. This does not prohibit the Lieutenant- 
Governor-in-Council from leasing such sites to a municipal corporation or to 
the Quebec Hydro-electric Commission. 


WorKMEN’s CoMPENSATION.—The Workmen’s Compensation Act has been 
amended (c. 7) to reduce from seven to five days the waiting period required 
before benefits are payable. An amendment now permits payment of up to 
$150 for the cost of transportation of a deceased workman’s body. An amend- 
ment permits payment of compensation to an invalid child of a deceased work- 
man so long as such child remains an invalid instead of so long as, in the 
opinion of the commission, the workmen might reasonably have been expected 
to contribute to the support of such child, had he lived. The Act is further 
amended to increase compensation from 70 per cent to 75 per cent of the salary 


of the injured person or deceased workman. Joun B. Craxton 
Montreal 
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ONTARIO 
1955: 4 Elizabeth II: Acts passed, 119; Public, 93; Private, 26 


AGRICULTURE.—The Farm Products Marketing Act is amended (c. 21) to 
give the Marketing Board powers, inter alia, of investigation, arbitration, and 
adjudication with reference to the distribution, transport, processing, and mar- 
keting of regulated farm products, of investigating the cost of any phase of the 
marketing of all farm products, and of negotiating arguments, through 
agencies, to govern the handling of any regulated product. Marketing schemes 
for a farm product may be established and revoked by the board following a 
petition and vote of producers. The board is given broad powers of regulation 
over all phases of distribution, including the power to license, to fix prices and 
service charges, and to establish marketing agencies for regulated farm 
products. 


ASSESSMENT.—The Assessment Act is substantially amended (c. 4). Impor- 
tant changes include exemption from business assessment of land used for em- 
ployees’ free parking; the assessment of telephone companies on the length of 
line used in every township; the valuation of farm land used only for farm 
purposes by the owner whose principal occupation is farming at its selling price 
for farming purposes without regard to its sale value. Provision is made for 
the establishment by agreement of a fixed assessment on a golf course (except 
for taxation for local improvements) to remain in force for so long as the land 
is used for that purpose or until terminated by notice, but requiring, on termi- 
nation, cither that the difference between the tax payable under the fixed 
assessment and a normal assessment shall be paid, plus interest, by the owner, 
or that the municipality shall purchase the land for the fixed assessment. 


Community PLanninc.—The Planning Act, 1955 (c. 61) repeals, consoli- 
dates, and revises The Planning Act, R.S.O. 1950, c. 277, as amended, and the 
new Act introduces a number of small changes in substance. The Act is now 
divided into three parts, part 1, dealing with official plans, part nm with sub- 
divisions, and part m, general. The reorganization and renumbering of sec- 
tions has made the Act more readily understandable. Some of the more impor- 
tant changes in substance which affect landowners rather than municipalities 
and planning boards include provision fer requesting the minister to refer a 
proposed amendment to the official plan to the Municipal Board immediately 
upon council’s refusal to propose the change instead of waiting thirty days 
(s. 14 (3)). This brings the Act’s provisions into line with s. 390 (17). The 
powers of a committee of adjustment to deal with a non-conforming use are 
limited (s. 18 (2) (a)) to the case where the non-conforming use has continued 
until the date of the application to the committee. The minister’s power (s. 25 
(1)(b) to control subdivision by order is now limited to any land in Ontario 
that is not within an area of subdivision control initiated by municipal by-law 
under s. 24. Under s. 26 (4)(i) the minister must now have regard to the 
adequacy of school sites when considering a plan of subdivision. S. 26 (9) 
amends the former s. 26 (6) to enable the minister in his discretion to change 
the conditions of approval of a draft plan at any time prior to his approval of 
a final plan for registration. 


Desertep Wives’ AND CHILDREN’s MAINTENANCE.—An amendment to the 
principal Act provides (c. 16) that any form of appeal from a maintenance 
order does not suspend the operation of the order. An interim suspension order 
may be obtained on application to the court. An appeal from an order may be 
dismissed if the appellant is in default under that order. 
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ELections.—The Active Service Election Act has been repealed (c. 1) ; pro- 
vision for voting in a general election by members of the Canadian armed 
forces has been added to the Election Act (c. 19). 


Foop Inspection.—The Fish Inspection Act, 1955 (c. 23) has been enacted 
to supplement the provisions of the corresponding Dominion Fish Inspection 
Act (see Nova Scotia, New Brunswick, Manitoba, and British Columbia). The 
Lieutenant-Governor may declare any regulations made under the Dominion 
Act “in so far as they are within the exclusive legislative jurisdiction of the 
Province” to have the force of law in Ontario. 


Forests.—By amendment to the Forest Fires Prevention Act (c. 24) parts 
of Ontario may be declared “forest travel permit areas” by the Lieutenant- 
Governor-in-Council, whereupon they may be entered only by permit and 
subject to terms set forth in the permit. Permits may be cancelled at any time. 


Inpians.—The Indian Welfare Services Act, 1955 (c. 33) provides that any 
Indian registered or entitled for registration under the Canadian Indian Act 
is entitled to the benefits of the Ontario allowances for blind persons, disabled 
persons, mothers, and persons of old age. Compensation for the services of pro- 
vincial aid societies, old-age homes, and rehabilitation services are to be met by 
agreement between the province and the Dominion. 


INsURANCE.—An amendment to the Insurance Act (c. 35) permits life insur- 
ance companies to invest a limited proportion of their funds in national housing 
projects. 


Jupces.—The Extra-judicial Services Remuneration Act, 1955 (c. 20) pro- 
vides that a judge, within the meaning of the Judges Act of Canada, may act 
as conciliator, arbitrator, or referee or on a commission of inquiry but shall 
receive no remuneration as a conciliator, arbitrator, or referee, except a trans- 
portation and living allowance fixed by order of the Lieutenant-Governor-in- 
Council. 


Jurres.—By amendment to the Jurors Act and the Judicature Act (c. 37, 
c. 36) provision is made for reducing the number of jurors in civil cases from 
twelve to six. 


Motor VEHICLES AND Hicnway TrarFic.—The Highway Traffic Act has 
been substantially amended (c. 29). The main changes include stricter require- 
ments regarding the lighting of all vehicles (including the lighting of bicycles) ; 
the requirement that all vehicles sold in Ontario shall have direction signals 
and that all dealers shall deliver certificates of mechanical fitness to purchasers 
of cars; the requirement that motor vehicles shall stop for school buses that are 
loading and unloading. Stricter provisions govern careless driving, the author- 
ized weight of vehicles, the right of way at intersections, overtaking vehicles 
on hills and at intersections, and the suspension of drivers’ licences for improper 
driving or failure to pay the costs of an accident. 

The administration of the Public Commercial Vehicles Act and the Public 
Vehicles Act has been placed under the Ontario Highway Transport Board, 
established under the Ontario Highway Transport Board Act, 1955 (c. 54). 


Otp-Ace Assistance.—The Homes for the Aged Act, 1955 (c. 30) requires 
municipalities, either alone or jointly, to provide homes for persons who for 
reason of age, mental incompetency, or physical illness cannot care for them- 
selves. Committal to such homes is carried out by a magistrate. Part of the cost 
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of these homes and their operation is to be subsidized by the province. Pro- 
vision is made for supplying handicrafts and farm and household work for 
persons residing in these homes. 


Socia, AssisTance.—The Rehabilitation Services Act, 1955 (c. 71) makes 
provision whereby handicapped persons resident in Ontario and not receiving 
a war pension or workmen’s compensation may be given rehabilitation services 
to enable him to engage in remunerative employment. These services are to be 
given through administratively approved organizations or local authorities, 
including the Crown in the right of Canada. 


An amendment to the Public Health Act (c. 63) provides for carrying out 
a programme of maternal and child health in Ontario. The programme in- 
cludes pre-natal care, medical examinations, medical services, and health edu- 
cation. The legislation envisages a plan of direct provision of facilities and 
services by the province as well as provincial grants to public hospitals. 


F. E. La Brie 
Faculty of Law 


University of Toronto 


WESTERN PROVINCES 


(a) Manitoba 
1955: 3-4 Eliz. II: Acts passed, 105; Public, 84; Municipal, 11; Private, 10 


Domestic RELATIONS.—The mother, where she was unmarried, divorced 
or widowed at the period of conception, is now by statute the guardian of the 
person of her children, unless a court has appointed someone else. Technically 
the legislation applies to children conceived before but born after the marriage 
of the father and mother and to children born before the marriage of their 
parents. The latter situation is probably taken care of by the Legitimation Act. 
But in the former, the statute purports to make the mother guardian of her 
legitimate child to the possible exclusion of the father (c. 6). 


Foop Inspection.—In 1940, Manitoba enacted a Fish Inspection Act to 
give effect to any portion of the federal statute of the same name which may 
have been within the competence of the legislature, and to empower the Lieu- 
tenant-Governor-in-Council to declare any amendments to the federal statute, 
and any orders or regulations thereunder, in force in Manitoba in so far as 
they are within the legislative competence of the province. The provincial 
legislation is now replaced by legislation (c. 21) which contains no reference 
to the federal statute, but which follows, almost to the letter, the federal pro- 
visions. The main difference is that where the federal legislation gives power 
to regulate a long list of matters “for the purpose of regulating the export or 
import of fish and containers,” the provincial legislation gives power to make 
regulations over the same matters “for the purpose of regulating the marketing 
locally within the province of fish and containers.” In other sections, “import, 
export, sell for export” become “sell.” Similar officers are appointed with com- 
parable oaths and duties. The legislation affords an interesting example in 
co-operative legislation. Presumably the same individuals will be appointed 
inspectors under both acts, so far as Manitoba is concerned. 
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ForEests.—Forest management licences, so well known in British Columbia, 
now appear (c. 22) in the Forest Act. The minister may issue these licences 
under which successive crops may be harvested on a sustained yield basis, upon 
conditions stated in the licence and in regulations. 


Game.—The province may now pay compensation to any owner whose live- 
stock is killed by a hunter during an open season (c. 23). 


Hicuway Trarric.—Parking in contravention of a municipal by-law is now 
an offence under the Highway Traffic Act (c. 30, s. 32). The old section under 
which the onus was on the owner or driver of a motor vehicle operated in con- 
travention of the Act to disprove that any loss or damage sustained “thereby” 
did not arise by reason of the contravention is repealed (c. 30, s. 37). Cf. 
Tritschler J. in Currie v. Nilson (1954), 13 W.W.R. (N.S.) 497, at p. 504. 


Ho.ipays.—It will be recalled that sales, purchases, or other transactions 
for reward on Remembrance Day are prohibited, subject to a long list of 
exceptions (9 University of Toronto Law Journal 340). Transactions by Mani- 
toba brokers on stock exchanges outside the province are added to the list 
of exceptions (c. 63). 


MarriacE.—The provisions for the licence or the banns are rewritten (c. 43). 
An interesting change prohibits banns “where either of the parties . . . has 
been married and the marriage has been dissolved or annulled.” The merits 
of the change are not clear. In addition, some ambiguity may arise. Does “dis- 
solved” include dissolution by death as well as dissolution by act of parliament 
or judicial decree? 


Om aNp MrneraLs.—Authority is given to the registrar of land titles to 
amend entries and certificates to show that mines and minerals are not included 
in a new certificate, or excluded from the Crown’s certificate, where the 
original grant from the Crown (in the right of the province) and the entry 
of the grant on the Crown’s original certificate of title does not show expressly 
that the mines and minerals were conveyed by the grant (c. 78). 


PROFESSIONAL REGULATION.—Pharmacists may now adopt a code of ethics 
for themselves and for students; non-observance of the provisions of any code 
constitutes a disciplinary offence (c. 51). 

Notary commissions of members of the legal profession now expire when 
they cease to be entitled to practise, and during the period of any suspension 
(c. 18). 


SecuriT1Es.—An amendment limits and regulates the issue and sale in Mani- 
toba of investment certificates or contracts (c. 64). 


StatuTEes.—The Revised Statutes, 1954, came into force on April 1 1955 


te. 27. 


Witts.—Part II of the Wills Act is replaced by a new Part, recommended 
by the Conference of Commissioners on the Uniformity of Legislation in 1953, 
dealing with the conflict of laws. Cf. an addendum to Falconbridge on the Con- 
flict of Laws (2nd ed., Toronto, 1954), at pp. xxxi—xxxii. 
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(b) Saskatchewan 
1955: 4 Eliz. II: Acts passed, 95; Public, 89; Private, 6 


Apoption.—Adoption legislation is rewritten (c. 55). The chief changes, 
other than procedural changes in the pre-adoption proceedings, make the child, 
not merely for the purposes of custody and obedience, but generally, the child 
of the adopting parent as though born to that parent in lawful wedlock. Rights 
of succession upon intestacy are given not only to the child but also to the 
child’s issue, in the case of both domestic and foreign adoptions. The inclusion 
of the child’s issue, a recommendation of the law society, follows certain obiter 
dicta in Re Boyington (1953), 8 W.W.R. (N.S.) 206 at p. 210. Section 87 
makes the new legislation applicable to adoptions under earlier legislation. 


Cremeteries.—Completely new and valuable legislation provides that no 
cemetery may be established or enlarged without approval of the provincial 
securities commission (c. 31). The opinion of the municipality concerned must 
be obtained before approval. Approval may be revoked; grounds for revocation 
are not set out. Neglected cemeteries may be taken over by the municipality. 
The owner of a cemetery operated for gain is to be licensed and persons selling 
or offering to sell lots in such cemeteries require a salesman’s licence specifying 
the name of the licensed owner for whom he acts as agent. A surety company 
bond may be required of any owner or salesman. All by-laws, existing and 
future, must be filed with the commission which may revoke any by-law which 
it believes is “unjust or unreasonable or not in the public interest.” Reasons 
for revocation are to be given. A comparable provision applies to any form used 
by the cemetery. Owners “shall provide” perpetual care of the entire ceme- 
tery—preservation, improvement, embellishment, and maintenance in perpetu- 
ity. A percentage of money received upon the sale of a lot is to be transferred 
to a trust company for a perpetual care fund, to be invested in trustee securities. 
The income may in the discretion of the commission be paid to the owner of 
the cemetery for the purposes of perpetual care. An appeal to the court lies 
from orders of the commission, except, apparently, orders revoking by-laws. 
The commission is given extensive powers to investigate from time to time any 
matter, including complaints, which appear to need investigation “for the due 
administration” of the legislation. So far as applicable, the Act also applies to 
a crematorium, columbarium, and mausoleum. 


Crepit Unions.—A series of restrictions upon the use of loans obtained 
from a credit union is enacted (c. 53). Land and buildings must be for the per- 
sonal use of the borrower as a farmer, for his urban dwelling house, or for his 
business premises. Loans for business premises or for the operation of a business 
are prohibited where the borrower’s total assets before loan exceed $50,000. 
A borrower’s loans, in the aggregate, may not at any one time exceed 8 per cent 
of the union’s paid-up capital, deposits, and surplus. Where security for the 
loan is required and the security is land or buildings, the loan may not exceed 
50 percent of the market value of the land or buildings, or 60 per cent of the 
assessed value, whichever is greater. 


Domestic RELATIONS.—An amendment, recommended by the law society, 
defines “alimony,” when used in the provisions of the Land Titles Act pro- 
viding for registration of judgments for alimony, as including any moneys pay- 
able by a man to his wife or former wife, under a court order in a matrimonial 
suit, whether described as “alimony,” “maintenance,” or by any other expression. 
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Lazsour.—The transferee of a business is bound by all existing orders of the 
provincial labour relations board, including the terms of an order certifying 


a union for collective bargaining and of any collective bargaining agreement 
(c. 65). 


Om anp Minerats.—Sand and gravel is declared to belong to the owner 
of the surface rights, not to the owner of the mines and minerals. Ceramic 
clays and other clays having an industrial use (except that required for dams 
and road grades) , volcanic ash, marl, and bentonite belong to the owner of the 
mines and minerals (c. 17). 


(c) Alberta 


1955: 4 Eliz. II Acts passed, 82; Public, 78; Private 4 


ADMINISTRATION OF EstaTes.—The Public Trustee Act now permits an 
executor or an administrator under a will or an intestacy to transfer to the 
Public Trustee any property to which a person “resident in a country under 
a communistic government” is entitled. Transfer to the Public Trustee operates 
as an exoneration to the personal representative of any obligation to pay the 
beneficiary. The provision might well have included moneys payable under an 
inter vivos trust. 


AGRICULTURE.—Loans up to $1,000 for each borrower may be made to per- 
sons who lease Crown land, declared to be agricultural land, for the purpose 
of clearing and breaking (cc. 54,70). Loans may not exceed a period of ten 
years and bear interest at 34 per cent (4% on instalments overdue more than 
thirty days). Neither moneys lent “nor any improvement resulting therefrom” 
are attachable or seizable except by the minister in satisfaction of a loan. 


Courts.—An amendment to the Magistrates Act gives all magistrates ap- 
pointed prior to the introduction of the new Criminal Code jurisdiction under 
Part 16 dealing wtih the summary trial of indictable offences (c. 2). 


DEPENDENTS’ RELIEF.—The Testators Family Maintenance Act is extended 
to intestacies, except as to husbands of intestates (c. 66). 


EpucaTion.—Members appointed to the board of governors of the uni- 
versity must now (c. 38, s. 25) be Canadian citizens. If the section applies to 
ex officio members such as the president, also appointed by the Lieutenant- 
Governor-in-Council, the university is now restricted in its choice of president. 
The School Act now permits a child to attend school for instruction in ap- 
proved subjects until the age of twenty-one (c. 52). 


Evipence.—Federal and Alberta proclamations and orders made by the 
governor are to receive judicial notice, as is publication thereof in the 
appropriate gazette (c. 20). A further amendment to the Evidence Act en- 
larges the section dealing with the admissibility, as prima facie proof, of entries 
in departmental books of account to include affidavits verifying the grant or 
absence of a licence “or any other document.” The affidavit is to be made by 
the person having charge of the records. The Coal Mines Regulation Act, 1955, 
provides that a.statement, certified by the director, as to whether or not a 
person holds a certificate under the Act “is admissible in evidence of the truth 
of the facts stated therein” without proof of signature or of the appointment 
of the director (c. 35, s. 40). 
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Gas _ INnsTALLaTIon.—New legislation purports to provide “for the pro- 
tection of persons from injury and property from damage in the installation, 
transmission, distribution, supply or use of gas including liquified petroleum 
gas.” The Act applies to (1) gas installation and gas equipment for consumers; 
(2) inspections of such installations and equipment; (3) manufacture, sale, 
and installation of gas equipment, apparently for anyone. Exemptions may be 
made by order-in-council. The purpose of the Act is to provide a control over 
gas equipment and installation and to prevent the large number of deaths by 
gas poisoning. The Gas Protection Act (c. 33) merely provides the machinery 
for control by regulation by the Lieutenant-Governor-in-Council. In addition 
to regulation of design, installation, and inspection, the regulations may pro- 
hibit the sale of equipment. This method of legislation is to be compared with 
the new Coal Mines Regulation Act (c. 35) where the Act itself contains very 
detailed regulation, including safety and protection of the operation of coal 
mines. Section 407 gives the Lieutenant-Governor-in-Council power to suspend 
the Act in cases of emergency and to provide by regulation for new methods of 
operation. Any regulations are to be published in the Alberta Gazette. They 
come into force on a date specified therein, or, if none is prescribed, upon pub- 
lication, and must be laid before the assembly within fifteen days of the open- 
ing of the next session. The gas regulations, in contrast, may not have force 
earlier than the date of publication in the Gazette, and have effect as if they 


were part of the Act if not disapproved at the next session of the legislative 
assembly. 


IrRIGATION.—The Bow River Development Act (c. 48) provides a compre- 
hensive scheme for the provision of irrigation works and services, electrical 
development, and farming assistance for such areas in the province as are 
included in the district. Lands are brought under the Act and form part of the 
development if the manager, appointed by the Crown and having the status of 
a corporation sole, becomes legally obliged by contract or otherwise to supply 
water to the lands. In addition, the minister may include or remove lands from 
the district. Theoretically the whole of Alberta might become part of the 
development if the manager became liable to supply the users of all Alberta 
land with water for either irrigation or domestic purposes. Primarily, however, 
the purpose of the legislation appears to be irrigation and colonization. A 
second manager, the colonization manager, also a corporation sole, receives 
extensive powers to assist farming in the district. Both managers hold wide 
powers to buy and sell land. Charges for water rights (cost of irrigation in- 
stallation) and for water form a lien upon the land, crops, and other farm 
produce. When land becomes part of the district, or leaves the district, the 


registrar of land titles is required to note this fact on all certificates of title to 
the land. 


Jupicia, Remepres.—The Judicature Act presently limits the rights of 
mortgagees, or vendors under an agreement for the sale of land, to the land 
and to foreclosure or cancellation of the agreement. Actions on a covenant for 
payment are prohibited. An amendment (c. 34) permits in the case of urban 
land the appointment of a receiver to collect rents and profits. The appoint- 
ment may only be made after action has been commenced, and operates as a 
stay until the receiving order is discharged. Proceeds are to be applied in pay- 
ment of taxes and in reduction of the claims of the mortgagee or vendor. No 
provision is made for payment of other charges against the land or for repairs. 
The receiver has power to distrain for rent and to apply to a judge for posses- 
sion upon default in payment of rent. The judge may approve a new lease. 








y 
q 





SurRvEY OF CANADIAN LEGISLATION 309 


An amendment (c. 36) to the Seizure Act permits a person who has the power 
of distress under a conditional sale agreement or a chattel mortgage to examine 
upon the order of a judge, without action, the person liable under the agree- 
ment or mortgage to pay, if the payment or delivering up of the goods is 
enforceable by distress or like proceedings. The rules for the examination of a 
judgment “creditor” under the rules of court apply. 


Lanp TiTLes.—A temporary measure invalidates any form of transfer of 
mines and minerals where the transferor has acquired the mines and minerals 
through an error in the Land Titles office and did not acquire them bona fide 


for value without notice of the error. The legislation (c. 67) expires on July 1, 
1956. 


PROFESSIONAL REGULATION.—A discipline committee is now provided for 
naturopaths (c. 50). Of the four members, one is the Deputy Provincial 
Secretary; another is appointed by the Lieutenant-Governor-in-Council. De- 
cisions must be unanimous. The committee “may take such action as it deems 
necessary to protect the public” and may, in addition, reprimand, suspend, or 
cancel a naturopath’s right to practise. An appeal, by way of a trial de novo, 
lies to the supreme court. Identical amendments are made for chiropractors 
(c. 51). New professional legislation governs physiotherapists, and provides 
for an association, registration of members (after examination under university 
control) , discipline by the association’s council (with an appeal to the supreme 
court), and prohibitions (c. 6). Non-members may not use the title “chartered” 
or “registered physiotherapist.” No one, other than a qualified medical prac- 
titioner or some one acting upon his authorization may do certain listed acts. 
The legislation governing professional engineers is rewritten (c. 74). Qualifica- 
tions are governed by the university. Discipline is by the governing association’s 
council with an appeal to the supreme court. 


STaTuTORY INTERPRETATION.—Where a filing, service, or attendance is re- 
quired with, or upon, a department or board of the province’s public service, 
and where the time for doing the filing or other act falls upon a Sunday, the 
time is extended to the next day that is not a holiday; and Saturday is, for the 
same purposes, treated as a holiday (c. 13). 


(d) British Columbia 
1955: 3-4 Eliz. II: Acts passed, 116; Public, 91; Private and Local, 25 


CemeETeERIES.—Legislation in skeleton form comparable to that described 
for Saskatchewan is enacted (c. 7). Cemeteries and kindred bodies are placed 
under the jurisdiction of the public utilities commission. The substance of the 
Act is left to regulation by the Lieutenant-Governor-in-Council. 


Courts.—The supreme court is enlarged to nine judges (c. 13). The court 


of appeal may sit in two divisions, in Vancouver or Victoria or in both cities 
(c. 14). 


DESERTED WIvES’ AND CHILDREN’S MAINTENANCE.—A finding of adultery 
or no adultery by a magistrate under the Wives’ and Children’s Maintenance 
Act is not evidence in proceedings other than those under the Act (c. 17). A 
petition for divorce or judicial separation is not a bar to proceedings under 
the maintenance statute “unless, and until, the Supreme Court . . . has made 
or refused an order for alimony or maintenance of any kind, or made an order 
preventing the Magistrate from adjudicating upon the same.” 
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Foop Inspection.—Legislation comparable to that described for Manitoba 
is enacted (c. 25). No earlier legislation existed in this province. The new 
legislation does not follow the federal legislation as closely as in Manitoba; few 
changes in substance appear. No reference is made to the federal legislation. 
The explanatory note to the Bill refers to the federal legislation for inter- 
provincial and foreign trade and declares that this Bill “is to provide the same 
type of control” over fish to be marketed in the province. The legislation is 
subject to proclamation. 


INDUSTRIAL Roaps.—New legislation (c. 36) governs the use by industrial 
users of roads, other than public highways, including access roads, cat-roads, 
tote-roads, and industrial roads, as defined. The legislation provides for regula- 
tion by the minister and by-laws or rules by the persons owning or operating 
an industrial road, with a view to safety in the use of these roads. The legisla- 
tion was proclaimed in force as of November 10, 1955. 


INTESTATE SuccEssion.—Where an intestate dies leaving a surviving spouse 
and issue, the surviving spouse is now given the first $5,000 (c. 2). The balance 
continues to go to the spouse and issue as under the old legislation. The amend- 
ment is a departure from the uniform legislation in force in seven provinces 
and at least one of the territories. A second alteration makes two consequential 
amendments necessitated by the change made in the uniform act in 1950 and 
adopted in this province in 1953, as in most of the other provinces (see 9 
University of Toronto Law Journal 339). The consequential amendments 
were recommended later in 1955 as amendments to the uniform act. 


MENTAL ILLNESS.—The Lunacy Act is amended to provide for an official 


committee who takes over the duties of the Attorney General under the Act 
(c. 44). 


PROFESSIONAL REGULATION.—The architects’ legislation is rewritten (c. 4) 
to provide a new method of admission. The vast majority of members are now 
trained at a university and then spend two years under a practising architect 
before admission. The disciplinary powers of the Institute’s council are clarified. 
These powers are exercised by the council after an investigation by an inquiry 
committee which may include a county judge. An appeal lies to the supreme 
court. Ordinary buildings costing not more than $25,000 (formerly $10,000) 
are exempt from the prohibition upon non-members from practising as archi- 
tects. The usual exemption also appears for engineers. In addition to the usual 
penalties for offences against the Act, the Institute is entitled to apply by 
action for an injunction restraining a breach or threatened breach of the Act. 
An interim injunction may be obtained, pending trial. New legislation rewrites 
the acts governing the engineering and legal professions (cc. 22, 40). Amend- 
ments to the Foresters Act provide power to make by-laws governing, inter 
alia, discipline (c. 26). By-laws require approval by two-thirds of the member- 
ship in meeting or by letter ballot, and may be disallowed by the Lieutenant- 
Governor-in-Council. 


StatuTes.—The Interpretation Act now defines “the province” as a 
reference to British Columbia, but “a province” or “any province” or other 
words importing the other provinces of Canada as including the Northwest 
Territories and the Yukon Territory (c. 1). 


GiLBert D. KENNEDY 


Faculty of Law 
University of British Columbia 











REVIEWS OF BOOKS 


French Administrative Law and the Common-Law World. By BERNARD 
Scuwartz. New York: New York University Press. 1954. Pp. xxii, 367. 
$7.50. 


Tuis book is the first in a proposed series of studies in comparative law to be 
published by the Institute of Comparative Law at New York University, and 
the author is the Director of that Institute. Professor Schwartz has written 
many articles on the administrative law of the United States for American 
legal periodicals, and he is the author of two books purporting to explain that 
subject to readers in the United Kingdom and France. He has become identified 
among American students of administrative law as a leading exponent of the 
conservatives who advocate maximizing the application and scope of judicial 
review of administrative action. He writes (p. 308): “Whenever disputes are 
committed to agencies other than courts, judicial control of their determina- 
tions is essential. It is only to the extent that judicial justice serves to keep 
these other agencies in line that the rule of law can be said to be maintained. 
That is why the question of judicial review of administrative action remains 
the pivotal one in all discussions of administrative law.” 

It was to be expected that after an examination of English administrative 
law, Professor Schwartz would emerge deploring the excessive reliance of the 
English upon political controls as a most regrettable deviation from the 
principle of the “Rule of Law.” (See his Law and the Executive in Britain, 
New York University Press, 1949.) It is the more surprising, therefore, that 
Professor Schwartz has returned from a year in France to record his enthusiasm 
for droit administratif—at least, as a suitable system for the French to live 
under—and his discovery of the many positive virtues of droit administratif in 
comparison with the “common law.” Naturally this involves him in dispute 
with Dicey, but this is nothing very novel since several generations of British 
scholars have been doing that. Professor Schwartz decides that the judicial 
section of the Conseil d’Etat enjoys de facto independence from political- 
administrative control and exercises what is in reality judicial power. Since 
review by the French administrative courts is thus a form of judicial review, 
there is actually much more extensive judicial review in France than in “the 
common-law world.” After all, the Court of Chancery originated as an arm 
of administration, and (p. 17) “the result was the co-existence in the common- 
law world of two distinct sets of courts, each with its separate jurisdiction and 
its autonomous system of law. Such is more or less the situation in the French 
legal system today.” In fact, the French administrative courts have become 
more independent of political (executive) control than have the French law 
courts (pp. 59-62). Thus (p. 312) “the French system, like that which pre- 
vails in the common-law world, is governed by the rule of law.” 

The author’s avowed purpose was “to make such an inquiry into the details 
of the droit administratif” that it would be possible for Anglo-American ad- 
ministrative lawyers to “seek inspirations, note advantages or disadvantages, 
and observe improvements.” He concludes that there are many respects in 
which the French system of reviewing administrative action is superior to that 
of “common-law” countries: the form of proceeding for review is simple and 
flexible; costs of litigation are nominal; adversary procedure is almost entirely 
eliminated in favour of “a court striving to do justice”; there is no con- 
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stitutional requirement of “case or controversy” to narrow the field of those 
who may challenge administrative action; French courts can probe the motives 
of administrators; both the facts and the law are subject to review by the 
administrative courts; public officers are held liable in the law courts for 
personal faults (that is, those that involve wilfulness, malice, gross negligence, 
or action by the officer outside the scope of his official functions); and not 
only is there no place for archaic theories of sovereign immunity, but the 
government is forced to go beyond fault and assume broad liability keyed to a 
theory of social risk. It will be observed that all eight of these “advantages” of 
droit administratif uphold a broad scope of discretionary judicial control over 
administrative action. Yet Professor Schwartz is not in favour of the adoption 
of a system of administrative courts in the United States. His primary objection 
is to “the revival within our legal system of all the defects in a dualized system 
of justice” (pp. 74-5, and cf. p. 316). It would also entail undesirable over- 
specialization of the administrative judiciary (p. 323). Rather, he advocates 
borrowing freely from among the superior practices of droit administratif that 
are susceptible of being transplanted to the regular courts of the United States, 
assuming the latter’s present general organizational structure. 

Unlike his Law and the Executive in Britain, which is based largely upon 
his analysis of cases decided by English and American courts, this book relies 
more upon a synthesis of the writings of leading French scholars plus the 
author’s field research concerning judicial organization and procedure. The 
result is a much more useful discussion; and it is to be regretted that he did not 
see fit to use reliable sources for all of his data. For instance, his analysis in 
chapter four (“The Administration”) is quite superficial, apparently because 
of his exclusive reliance upon the writings of lawyers on this subject. The 
same thing is true of his section on the American constitutional doctrine of 
“political questions” which are immune from judicial review: no mention is 
made of the leading work on the subject, The Supreme Court and Political 
Questions (Baltimore, 1936) by C. Gordon Post, a political science professor 
of Vassar College. Along this same line, it appears to this reviewer that Pro- 
fessor Schwartz devotes too much space to a restatement of the texts of the 
Constitution of 1946 and other legal documents instead of discussing what had 
been the actual administrative practice pursuant to these laws. Thus we might 
ask (p. 58), have recommendations of the Superior Council of the Judiciary 
been followed in the appointment of law judges? After the lapse of seven 
years, some evidence on this point certainly must have been available to a 
field investigator. 

In part, such lacunae appear to reflect a certain political naiveté on the part 
of the author. Thus, he asserts (p. 6) that “Anglo-American constitutional 
history is a record of attempts by legislature and courts to restrain excesses by 
the executive branch”, and “in the Anglo-American world the struggle of the 
common-law courts with the executive led to the supremacy of the courts over 
the executive. In France a like conflict has led to the opposite result.” These 
are by no means self-evident propositions and many competent scholars would 
argue to the contrary on all three points. His statement (p. 170) that, normally, 
“Anglo-American” legislatures have power solely to enact laws, not to interpret 
them ignores the weight that courts (in the United States at least) give to 
committee reports and other kinds of “legislative history”, the informal super- 
vision of administrative agencies by legislative sub-committees, and the use of 
the appropriation power as a means of “interpreting” enacted policies. And in 
contrepoint, it seems to be of little purpose merely to regret the recourse to 
law-making by decree, notwithstanding the express provisions of the Con- 
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stitution of 1946, without making an analysis of why legislative default led to 
a resumption of this practice of the latter years of the Third Republic. 

Even on questions of law, Professor Schwartz tends to substitute his own 
teleological preferences for generalizations about the law that are supported by 
the decided cases, the enacted statutes, and the existing administrative prac- 
tices. Evidence of this tendency is found in his denial (pp. 89, 90) of the 
existence of either constitutional or implied rule-making powers in the United 
States; his denial (p. 155) of the existence of administrative finality in the 
United States—which he contradicts by his own discussion in the pages that 
follow; and his assumption (pp. 229, 300) of a non-existent constitutional 
principle of equality of liability to assume the burdens of American govern- 
ment. 

In organization and style this book is quite satisfactory, with one exception— 
the author’s penchant for repetition. It certainly is important for him to ex- 
plain, as he does, why an increasing case load has brought about a shift in the 
role of the judicial section of the Conseil d’Etat, so that its jurisdiction has been 
almost exclusively appellate since October, 1953. The “administrative court- 
reform decree law” which made this change also provided for the transfer 
of the original jurisdiction of the Conseil d’Etat to the Prefectural Councils. 
However, it seems hardly necessary for him to reiterate no less than fourteen 
times (sometimes twice on the same page) that this decree law redesignated 
the Prefectural Councils as “Administrative Courts” (Tribunaux administra- 
tifs). 

But the mere fact that this book has been published is a matter of consider- 
able importance to all persons who have an interest in the complex problem of 
controlling bureaucratic behaviour in the modern democratic state. The book 
contains a considerable amount of up-to-date information about the function- 
ing and changing case-law of the Conseil d’Etat during the past decade. No 
matter how one may differ from or agree with Professor Schwartz’s political 
philosophy, and no matter whether one’s criticisms of his methods of research 
and writing may be thought substantial or cavil, such truly comparative studies 
as this book are sorely needed to temper the parochialism of at least the 
American approach to the reform of administrative law. Professor Schwartz’s 
works are the first of this kind to be made by an American author in over a 
generation and for this pioneering he merits full credit. 


GLenpvon A. ScHuBERT, Jr. 
Michigan State College 


Legal Theory. By W. FrrepMann. Third edition. London: Stevens & Sons 
Ltd. [Toronto: The Carswell Co. Ltd.]. 1953. Pp. XVI, 520. $5.75. 


So widely and favourably known is this work in the decade since its first 
appearance, that a reviewer of the third edition should perhaps set out in the 
usual perfunctory manner the table of contents, add a sentence to confirm that 
the work is still a classic, and then stop. In fact some editors seem to think that 
anything more would be bad taste—an act of supererogation and an insult to 
the author and the public. At the risk of being told that further observation is 
to labour the obvious, it seems to this reviewer that a few comments might 
with propriety be made. If reasons for this opinion are necessary, the following 
might be given: (1) There may be some who have not read Legal Theory 
and if a reviewer can encourage them, or even a handful of them, to read it, 
he should do so. (2) Now that the Supreme Court of Canada is our court of 
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last resort, it is timely to give particular thought to legal theory and in 
particular to the judicial function. (3) It is always profitable to remind our- 
selves again of the main issues of legal theory, and to look at the practical 
working of Canadian law in relation to those issues. No attempt will be made 
to refer one after the other to the main parts of the book. The following com- 
ments will be directed to three points, with a view to relating the text to 
Canadian jurisprudence: legal theory and its practical effects; natural law; 
and law in relation to society and, particularly, the relation between judicial 
decisions and economic or social effects. 

Legal theory and its practical effects. Professor Friedmann says that the 
purpose of legal theory is self-reflection, and standing midway between 
philosophy and political theory, its contribution is to formulate political ideas 
in terms of legal principles. It is faced with the same problems as philosophy 
and political theory—Does will direct knowledge or knowledge direct will? 
Does intellect or instinct guide man? How can stability be reconciled with the 
need for change? Is the individual to be subordinated to the community or the 
community to the individual? Is law determined by ideals or material con- 
ditions? As he says, “it is still a common practice among lawyers to look upon 
legal ideology as a useless speculation of theorists, irrelevant to the administra- 
tion of law.” 

Not the least value of Legal Theory is to demonstrate the falsity of this at- 
titude. Some of the titles (parts m—v1) indicate the subject-matter: “The In- 
dividual, the Universe and Community,” “The Impact of Modern Social 
Developments on Legal Thought,” “Modern Political Movements and their 
Legal Thought,” and “Legal Theory, Social Ideals and Legal Practice.” The 
breadth of learning reminds one of Roscoe Pound. Most of us find that what 
we read about Kant and Hegel (to say nothing of Neo-Kantians and Neo- 
Hegelians) is abstract and difficult. Professor Friedmann succeeds in describing 
their views of law and the implications of their legal philosophies as briefly and 
clearly as one could hope for. The social and political movements of the past 
century or so are described. What does this have to do with law? One’s views 
and preconceptions on these subjects directly affect one’s attitude toward law, 
and in the case of judges and legislatures they affect the law itself. The man 
who says “you can’t legislate morality” is probably a rugged individualist who 
does not want to be regulated. The man who objects to codification belongs 
to the “historical school” though he never heard of it. Mussolini’s theory: of 
the state was a perversion of Duguit’s idea that society is an organism and that 
the duty of its members is to strengthen the “social solidarity”; and Hitler’s 
theory of the state is a distortion of Hegel’s view that (in Friedmann’s words) 
“true freedom is gained only through the individual’s integration in this 
State.” 

Probably most persons would agree with Professor Friedmann that the 
principal legal values in a modern democracy are the legal rights of the in- 
dividual, equality before the law, the control of government by the people, and 
the rules of law. These concepts of course are broad and not always defined in 
the same way; but the value of the author’s treatment of them is to show their 
meaning in Anglo-American democracies, the extent to which they are not 
achieved, the tendencies in law which may conflict with them. For example, 
some might ask whether there are other values that supplement or compete 
with those given. The text mentions that Roscoe Pound, who over thirty years 
ago formulated a group of postulates for civilized society, has in recent years 
raised the question whether new postulates are emerging, such as the worker’s 
claim to security in his job, the duty of an industrialized society to bear the 
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burden of human wear and tear, and even the postulate that society should 
bear the risk of all misfortune to individuals. A great value of discussions such 
as this one is to make us canvass our beliefs, our attitudes to the relation be- 
tween man and the state, and the role of law in helping to realize and 
“maximize” the various values once we are agreed upon them. Probably Dr. 
Friedmann would agree with John Stuart Mill that if we do not re-examine 
our own beliefs from time to time and pay attention to criticism of them, they 
will “encrust and petrify” the mind against other influences and will not allow 
“any fresh and living conviction to get in” but merely “stand sentinel” over 
the mind and heart to keep them vacant. 

Natural law. The text traces the history of natural or higher law theories 
from the Greeks to Saint Thomas Aquinas and on to its decline and partial 
revival. Ever since the firm establishment of parliamentary sovereignty in Eng- 
land, judges do not speak of a natural or divine law superior to man-made 
law. Nor do they often speak of natural rights, which man-made law cannot 
infringe. Professor Friedmann has rewritten his discussion of natural law in 
United States jurisprudence where the theory of the constitution is that natural 
rights do exist and that the people never authorized the legislature to pass laws 
that abridge these rights. The Bill of Rights declares these natural rights, but 
a widely held view in the United States is that the legislature could not curtail 
them even in the absence of a bill of rights. This theory has had a vast effect 
on the role of the judiciary. It becomes the guardian of the constitution and 
has a “veto power” over the legislature. Since the “fundamental principles” 
are stated in broad generalities, it is obvious that judges, like anyone else, will 
often disagree on the question whether a statute violates fundamental principles 
of fairness or deprives a person of a constitutional right. This imposes on judges 
a task that makes their duty political rather than judicial. 

As Professor Friedmann says, the British judge “is spared much of the 
dilemma which constantly confronts the judicial guardian of a written con- 
stitution.” In Canada the judges are the “guardians” of the constitution to the 
extent that they say whether a statute is within the powers of the Dominion or 
of a province; but this reviewer suggests that they are not the guardians in the 
same sense that the Supreme Court of the United States is. There was, as Pro- 
fessor Friedmann describes, a long period in which that Court condemned 
statutes that interfered with property rights, economic interests, and “liberties.” 
Efforts of the legislature to remedy social and economic evils were thus often 
nullified. In 1937 occurred the “revolution” on the Court that marked a 
change in its opinion. The author says: “The reconstitution of the courts 
during Franklin Roosevelt’s first and second presidency brought a far-reaching 
and dramatic reversal in the outlook of the Court and in its scale of values.” 
The fact is that Mr. Roosevelt made no appointments to the Supreme Court 
in his first term and that the change in the direction of its judgments began 
in March, 1937, without any change in personnel at a time when the President 
was attempting to enlarge it. Since 1937 the Supreme Court has ceased to 
hold invalid minimum wage and hours of labour laws and at the same time 
has expanded the scope of freedom of speech and freedom of religion so that 
by 1949 they had attained a “preferred position.” Various decisions of the 
Supreme Court have given protection to the negroes, especially in criminal 
proceedings and against state laws excluding them from voting in primary 
elections and providing for segregation in transportation and education. 

Professor Friedmann points out that any “higher law” philosophy implies 
a hierarchy of values and that the growth and decline of many constitutional 
doctrines shows that this hierarchy varies from age to age and from judge to 
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judge. Comparing the position in Canada to that in the United States, he 
says, “Neither the Australian nor the Canadian constitutions—which are more 
easily comparable to the United States constitution than any other—contain 
Bills of Rights, yet the conflict between economic freedom and State regula- 
tion, between the freedom of the individual and the power of self-protection 
of the State, and other basic conflicts have arisen in much the same manner, 
though in a. different legal form.” 

It seems to this reviewer that although our courts have power to declare a 
statute ultra vires it can only be on a ground specifically based on the British 
North America Acts, and there is no power to declare an act invalid because 
it is harsh, discriminatory or confiscatory or because in the view of the judge 
it violates natural law or natural rights. Certainly the late Mr. Justice Riddell 
who wrote much on the subject, was of this view. It is true that one can find 
cases in which courts have gone to extreme lengths to hold an act invalid on 
the ground that it is outside the power of the legislature enacting it; and one 
might suggest in these cases the courts may have in mind a limitation on legisla- 
tive power that is not expressly stated in the constitution. Instances that come 
to mind are cases in which the courts have held invalid provincial legislation 
setting up administrative boards—for example, Labour Relations Board v. 
John East Iron Works Limited—and provincial legislation interfering with 
judgments—for example, Abitibi Power Company v. Montreal Trust Company. 
In each of these examples the decisions were reversed by higher courts. 

It is true that there have been two cases—the Alberta Press Case on freedom 
of speech and the Saumur Case on freedom of religion—in which some judges 
in the Supreme Court of Canada have said that a province may not con- 
stitutionally abridge these two freedoms. But in neither case did a majority 
take this ground. 

Professor Friedmann certainly does not himself subscribe to the view that 
there is an immutable and universal natural law to which man-made laws 
must conform. With the laws of Nazi Germany still fresh in everyone’s memory 
we can certainly agree in “a desire to establish minimum standards to which 
a positive law must comply.” But as he adds, “as soon as we go beyond 
generalities such as the condemnation of laws offending human dignity, we 
feel uncertain of the point where moral indignation produces legal con- 
demnation.” Apart however from the question of statutes there are no doubt 
cases in which prevalent moral views have an influence on courts in reaching 
judgments. For example, the Supreme Court of Canada refused to recognize 
a foreign decree confiscating a ship with meagre compensation (Laane v. 
Estonian State S.S. Line, [1949] S.C.R. 530). Our rules of public policy, which 
operate in a negative way to render invalid contracts or testamentary gifts 
that are contrary to public policy are based on ideas of morals and the public 
interest. 

The text has a helpful discussion of public policy, largely rewritten in the 
present edition. As the author states, the House of Lords in 1938 in Fender v. 
Mildmay indicated a strong reluctance to hold a gift or contract to be against 
public policy unless it has been so held in the past. Many persons doubtless 
ask why we should accept the fact that courts in an earlier period could create 
heads of public policy but that today they are limited to those same heads. 
The answer is that our strict rule of precedent coupled with the doctrine of 
parliamentary supremacy means that the proper course for courts to follow is 
to leave changes to the legislature. This was the view of a majority of the 
Supreme Court of Canada in Re Millar, [1939] S.C.R. 1, while Crocket i» 
refused to agree that the courts were practically forbidden to create new heads 
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of public policy. In the famous case of Re Drummond Wren, [1945] O.R. 778, 
Mackay J. had no hesitation in holding that in light of present day thought 
racial covenants are against public policy, but in the later case of Noble v. 
Wolf, the Court of Appeal of Ontario overruled this case; and although the 
Supreme Court ([1951] S.C.R. 64) held the covenant invalid the decision was 
based on other grounds. Some provinces have passed legislation designed to 
render void such covenants. 

Related to the concept of natural law is that of “natural justice” which has 
to do with fundamental fairness, particularly in relation to procedure before 
courts and especially administrative or domestic tribunals. The two rules most 
frequently cited are, “hear both sides” and “no man shall be judge in his own 
cause.” In the famous case of Kuyzch v. White, [1950] 2 W.W.R. 193, 
O’Halloran J.A. says that the common law does not permit a course of conduct 
within an association which is contrary to natural justice. On the other hand, 
his colleague Smith J.A. says, “I must say that I do not care for this phrase 
which seems to me to have little meaning, and that little misleading.” The 
common law has a remedy when its principles are disregarded without calling 
in aid “any special brand of justice.” It remains for each one of us to reflect 
upon these opposing views and try to decide which is the sounder and which 
is the more useful in helping to solve legal problems. 

Law in relation to society. Professor Friedmann is particularly interested in 
this subject and has written extensively on it in other works as well as Legal 
Theory. He makes a contrast between, on the one hand, the “positivist and 
analytical mentality” which dominated English legal thinking in the nineteenth 
and, to a considerable extent, in the present century and, on the other hand, 
legal thought which “reveals a deep appreciation of the interdependence be- 
tween judicial and social and economic ideology.” The “nature of the judicial 
function” is the main concern of many legal scholars. It could hardly be other- 
wise when it is no longer generally agreed that the common law was always in 
existence and needed only to be discovered; and when respectable writers re- 
mark that the law (or the constitution) is what the judges say it is. Professor 
Friedmann’s criticism of English and Canadian legal thought is that judges 
and lawyers too often think of the judge’s task as one of mechanically applying 
fixed rules instead of one of shaping decisions that are wise in their adjustment 
of the social and economic problems that come before the court. It may help 
to keep separate cases on the common law, cases interpreting statutes, and cases 
interpreting the constitution. 

With regard to the common law, the criticism is that courts do not take the 
opportunity of deciding cases in a way that will keep the law in step with social 
conditions, even when it may be necessary to overrule earlier decisions. This 
reviewer agrees with the author that there have been cases in which a court 
has adhered to earlier decisions that are not strictly binding on it and which 
leave the law back in the nineteenth century. It is easy to cite examples from 
England, on the subject of an occupier’s liability for negligence. Yet there are 
cases on the other hand that show a change—the doctrine of volenti non fit 
injuria still exists but is rarely applied, and frequently a duty is found to exist 
where none existed in the past. The author, like various United States writers, 
thinks that courts could do more than they do to mould the common law to 
conform to the times and in particular to make the law less “individualistic.” 
This reviewer agrees, but would allow narrower scope for judicial modification. 
Since parliamentary sovereignty has been firmly established, it is only logical 
to say that changes in the law are for the legislature. This still leaves room for 
the courts to modify the law in cases where no binding authority exists. 
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Regarding statutory construction, the author is doubtless correct in saying 
that very often courts show a resistance to legislation as though it were an 
improper intrusion on the common law. Certainly the courts in Canada have 
whittled down to almost nothing statutes which say that the decision of an 
administrative board shall be final. On the other hand there are signs that 
courts may abandon the old artificial canons of construction—for example “a 
statute must be construed so as to preserve common law rights” and “taxing 
statutes must be construed narrowly.” These and other canons can be used to 
curtail the scope of an enactment; but critics often tend to look at the worst 
cases and forget the others. Three years ago the Supreme Court of Canada 
preserved the habitual criminals provisions in the Canadian Criminal Code by 
reversing a provincial decision which made it a dead letter. As another example, 
the Supreme Court of Canada in the Boucher Case provided a decision that is 
as good a practical protection to free speech as one can find; yet too often we 
point to United States decisions on this subject as models. On the one hand, 
there are cases in the Supreme Court of the United States which give such scope 
for freedom of speech as to reach absurdity, and on the other hand, there are 
recent cases which have curtailed the protection given to free speech by 
Holmes’s “clear and present danger” test. 

As for constitutional decisions on the validity of dominion or provincial 
legislation, the author shares the opinion of those who criticize those decisions 
of the Judicial Committee of the Privy Council which put a narrow construc- 
tion on dominion powers. Certainly one can argue that the Snyder Case in 
1925 and some of the decisions in 1937 on the “new deal” legislation justify 
this criticism; but the decisions are not all one way. It might be suggested that 
it is proper for the courts to hold that a subject which in the past was merely 
provincial in scope has on the facts now become national and therefore a 
proper subject of dominion jurisdiction. In the case of joint efforts by the 
Dominion and the provinces to regulate the marketing of natural products, the 
tendency for long was to hold invalid both dominion and provincial legislation 
because it related to matters outside either jurisdiction enacting it. Thus, in 
spite of the theory that the dominion and provincial legislatures between them 
have plenary power, it seemed impossible to frame valid legislation; the result 
was that regulation was impossible of achievement. However the Supreme 
Court of Canada in the Potato-Marketing Case in 1952 upheld a delegation 
by the Dominion to a provincial marketing board of the administration of the 
Dominion Act, with the result that the combined legislation is effective to 
regulate both intra-provincial and inter-provincial trade. And certainly the 
recent Winner Case, decided by the Judicial Committee of the Privy Council 
after the present edition of Legal Theory went to press, must give comfort to 
those who prefer a broad construction of the Dominion’s powers. 

Professor Friedmann is doubtless of the opinion that Canadian courts might 
follow the Supreme Court of the United States in taking political, social, and 
economic factors into consideration in reaching constitutional decisions. To the 
extent that they might admit evidence on references from the executive we can 
agree. In the Radio Case, Newcombe J. said, “My trouble with this case is to 
know the facts,” yet in 1950 in the Wartime Rent Control Case the Chief 
Justice re-emphasized that the court’s opinion on these references is given 
without recourse to evidence or factual material in the factums. If evidence 
were admitted there would be no need to advocate the “Brandeis brief,” hun- 
dreds of pages in length. This reviewer doubts that there is or should be too 
close an analogy between the Supreme Courts of Canada and the United 
States. As the author well recognizes, many United States decisions blocked 
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worthwhile legislation that never met with difficulty here. The absence of a 
bill of rights means that our Supreme Court does not have the same scope to 
interject its social and economic views that the Supreme Court of the United 
States assumes. 

In conclusion, one might suggest a comparison between the effort Professor 
Friedmann makes to induce us to think of law in terms of society and Dean 
Roscoe Pound’s great campaign directed to the same end in the United States. 
Judicial interference with legislation is not nearly as extensive in Canada as it 
was in the United States fifty years ago; yet there is still a widespread tendency 
to look on legislation as something to resist, and to look on legal rules as some- 
thing to be applied automatically with little concern over the consequences. 
Professor Friedmann’s approach, strengthened by his broad knowledge of con- 
tinental as well as English law, has much value for Canadians; and the fact 
that he has been on the staff of a Canadian law school adds to the interest of 
his writings. 

W. F. BowKEerR 
Faculty of Law 
University of Alberta 


The Public Corporation. Edited by W. Friepmann. Toronto: The Carswell 
Co. Ltd. 1954. Pp. vi, 612. $10.00. 


Tuis is the first volume in a projected series of comparative law studies spon- 
sored by the University of Toronto Faculty of Law. It is, however, the second 
major contribution by a professor of the Faculty of Law in this field, for the 
only other major work on independent agencies in Canada is the volume edited 
in 1939 by John Willis, Canadian Boards at Work. Like Willis’ book, this is 
an important contribution to the now fairly large but still too slowly growing 
body of literature in comparative public administration. The value of the com- 
parative approach in studies of government has long been taken for granted 
though perhaps not always fully exploited. It is only recently, however, that 
the comparative approach has found its way into the literature of public ad- 
ministration and this volume is solid evidence of the greater insight and under- 
standing of our own institutions to be attained by this method. Certainly one 
of the major gains is a greater appreciation of the influence of local history, 
economics, law, and political processes in the organization and functioning of 
public agencies and a resulting questioning of the validity of so-called universal 
“principles” of administration. 

The special contribution of this volume in the study of comparative law and 
public administration is that it has brought together an extraordinary abun- 
dance and variety of experience with a specific type of government agency, 
the public corporation. The study was initiated on the assumption “that most 
countries with a certain degree of social and industrial development—eastern 
or western, socialist or capitalist—would . . . have developed some form of 
‘public corporation’.” Because of the variety of forms which this type of agency 
might be presumed to take, it was necessary to define a public corporation 
broadly as “an institution operating a service of an economic or social character 
on behalf of the government, but as an independent legal entity; largely auto- 
nomous in its management, though responsible to the public, through govern- 
ment and parliament, and subject to some direction by the government; equip- 
ped on the other hand with independent and separate funds of its own, and 
the legal and commercial attributes of a commercial enterprise.” Roosevelt had 
defined it in 1933, when recommending to Congress the formation of the 
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Tennessee Valley Authority, as “a Corporation clothed with the power of 
government but possessed of the flexibility and initiative of a private enter- 
prise.” 

The book is divided into four parts. Part 1 reports the experience of thirteen 
countries with this type of agency, with contributors from the Commonwealth, 
Western Europe, Israel, the United States, and the U.S.S.R.; part m represents 
a comprehensive analysis, from the inside, of the problems and legal relation- 
ships of a nationalized industry, the National Coal Board of Great Britain; 
part 11 examines the public corporation on the international level, and in part 
1v the editor skilfully presents the main points of comparison and draws the 
major lessons and conclusions. While some readers may feel that the section on 
the experience in their homelands does not constitute a new contribution, cer- 
tainly some of the essays, whether new or not, add significantly to the literature 
on national experience. 

The eighty-page functional analysis by Mr. R. S. S. Allen of the British 
National Coal Board is of a different order, for it constitutes, in a sense, a 
“case study” of the administrative process with major emphasis on legal re- 
lationships. This type of study, imperative for the student of public administra- 
tion if he is not always to deal with the form rather than the substance of 
administration, is now appearing fairly frequently in the United States litera- 
ture but is rare indeed in the British and Canadian. Its absence is usually 
attributed to the “secrecy” surrounding the public service in the cabinet system. 
But Mr. Allen had resigned his post as legal adviser and solicitor to the 
National Coal Board and, while he reveals no official secrets for which he might 
be criticized, we are treated to an intimate view that is both revealing and 
refreshing in its authenticity. 

The real test of a symposium of this nature lies not only in the calibre of the 
individual presentations, but in the evidence of coherent planning, the adher- 
ence of the contributors to the theme, and the skill of the editor in tying the 
pieces together. This work is eminently satisfactory on all counts. The editor 
has successfully conveyed to his far-flung contributors the precise nature of his 
objective and, as has been indicated, the essays are of uniformly high standard. 
It is in the editor’s fifty-page analysis, however, that both the value of this par- 
ticular symposium and the merits of the comparative method are most appar- 
ent. Here he examines the motives and purposes underlying the establishment 
of the various types of public corporations in these several countries, and con- 
cludes that “the establishment of public enterprises of a more or less autono- 
mous character has become a general feature of modern public life” and that 
practical necessity more than political philosophy has been the major factor. 
Then, using the British corporation as a base-line, he examines the character- 
istic features of the corporations under the headings, creation, legal personality, 
independence of administration, status of employees, and financial provisions. 

The most perplexing, not to say the most controversial, area of concern with 
the public corporation surrounds the question of public control. As Professor 
Hodgetts has phrased it, “it is precisely at the point where minister and board 
meet that the paradoxical position (t.e. combining independence and respon- 
sibility) of the corporation strikes with full force” (p. 84). In addition to 
ministerial control, of course, the corporations are subjected in various measure 
to the controls of parliament, of audit, and of the judiciary. A major aspect of 
control is that of co-ordinating the activities of several corporations in one 
government system. The editor concludes that only in Saskatchewan (and 
perhaps, indirectly, in the U.S.S.R.) are adequate institutional facilities estab- 
lished for this purpose. The attempt to achieve the most satisfactory blend of 
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managerial autonomy and political responsibility is, in part, a problem of 
political practice and tradition, but it is also a problem of law. As the editor 
points out, “Commercial, industrial, and other managerial functions . . . re- 
quire a special type of legal organization. Where the continental countries 
struggle against the fetters of their theory of administrative law, the common 
law countries are still obstructed by the remnants of feudal theory which has 
provided the government . . . with certain privileges and immunities. . . . The 
combination of public law controls on the one hand and private law personality 
on the other hand may still be a difficult matter to accept for the legal pursuit 
but it is absolutely essential.” 

While this book is unquestionably a major source book for the student of 
public administration and administrative law, it should also be required read- 
ing for the high official of the public corporation and for the government 
official otherwise responsible for the functioning of these independent agencies. 
Comprehensive in range, rich in illustrations of the law and the governmental 
administrative process, surprising in the uniform quality of its several essays, 
this book seems to have successfully avoided the usual weaknesses of the sym- 
posium while garnering most of its attributes. 

Matcotm Taylor 


Department of Political Economy 
University of Toronto 


Foundations of Canadian Nationhood. By Cuester Martin. Toronto: Uni- 
versity of Toronto Press. 1955. Pp. xx, 554. $7.50. 


Tue editor of the UNiversiry oF Toronto Law Journat was right, I think, 
in his opinion that my special qualification as a reviewer of this book is my 
viewpoint of an American recently become a part of the Canadian community. 
In such a one the book may well stimulate responses not quite like those of 
readers with wholly Canadian or wholly American frames of reference nor 
even just the same as those of Canadians who have gone to live in the United 
States. Almost always this would be an adventitious circumstance; but here 
the treatment, perhaps the nature, of the subject involves so much comparison 
explicit or implicit with the American scene that it becomes relevant. 

For an American virginally ignorant of the elementary outlines, not to say 
the very existence of Canadian history (as too many are), the book would have 
little value; and his reactions to it still less. The author does not and did not 
propose to write a simple primer of Canadian history. Good ones already exist, 
several of which the reviewer has read, else he would be wholly incompetent 
for his task. What Professor Martin undertakes is instead a critical analysis of 
Canadian historical data having roughly the same relation to usual narrative 
history as the writings of an expert political analyst have to everyday news 
reporting. His discussion proceeds on a correspondingly sophisticated level— 
selective, making no attempt at a continuous comprehensive chronological 
marshalling of the details of Canadian history, often assuming a familiarity 
with the general pattern and course of events, stressing episodes and disclosed 
attitudes which bear on the historical thesis propounded. 

The thesis is that Canada has achieved full nationhood, a status character- 
ized in Professor Martin’s view by four attributes—self-government, union of 
the members, territorial expansion, and international recognition. All four 
have been achieved in varying order and by various processes in both Canada 
and the United States, which thus resemble each other in the possession of these 
requisite attributes. The distinguishing factor is that in Canada they have 
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evolved out of and are shaped by the traditions of responsible government. 
Around the elements of this thesis the book is organized and to their detailed 
development it addresses itself with extensive documentation, often from un- 
published sources, and with great intellectual force. 

Students from other disciplines than his may perhaps feel that Professor 
Martin’s four attributes are attributes, not of nationhood but of statehood, the 
latter term connoting a political identity which Canada clearly has and which 
Professor Martin clearly shows in its process of evolution, the former a cultural 
or ethnic identity which is not established by a showing of attributes of a 
political order. If, indeed, Professor Martin means to equate nationhood and 
statehood, this observation is a purely verbal quibble about the book’s title 
deserving no more than statement by way of caveat. If he means, however, 
as the tenor of the discussion rather suggests, that nationhood in some apolitical 
sense has been achieved, he does not establish it by establishing his four attri- 
butes. Identity in the sense of apartness from other national groups does appear 
but that is not enough. There must also be identity in the sense of togetherness 
with each other. The Americans have many internal tensions but no internal 
cleavages; every included community would rather partake of the common 
destiny whatever it is to be than have an individual one. Can as much be said 
of the Canadians? I have not been able to decide. I should be particularly 
happy if I could (and when I can) answer with a round affirmative “yes.” 

On this incidental issue I raise queries but, as to one of Professor Martin’s 
fundamental positions, I take direct issue. That is the pre-eminence which he 
ascribes to responsible government. There is no disputing its being a character- 
istic feature which descriptively distinguishes the Canadian and the American 
developments. There is room to doubt whether it has the essential importance 
or the superior merits that he believes it to have. An interesting parallel is to 
be found in the position of some of his American opposite numbers who put 
judicial supremacy as a criterion where he puts responsible government and 
proceed with kindred unction. It would be tedious and improper to elaborate 
here grounds of disagreement in detail with the evaluations of Professor Martin 
or, a fortiort, of his American congeners. Demonstrably the one country has 
stressed one of these high political conceptions, the other the other, and with 
pretty good results in both cases. That both have worked shows that each is 
workable. Experience and observation convince me that each has great merit 
but leave me unconvinced that either has merit demonstrably superior to the 
other. In this, as in many other contexts, I submit, Canadians and Americans 
may benefit by studying their divergences not for a prideful confirmation of 
the superiority of their own ways of doing but for the humbling reflection that 
there are other ways perhaps about as good for attaining essentially similar 
ends in an essentially similar setting. 

The reviewer’s opinions as such are of no great interest to a potential reader 
wanting to know about the book and these representative instances—others 
might be given—of doubt or disagreement are given to show that the book is 
thought provoking, which is to say, of course, that it is thought containing. 
There is a symphonic grandeur in the development of the movements having 
to do with the first British Empire, the rise of self-government, the coming of 
federation, and transcontinental expansion. (The matter of international recog- 
nition was to have been treated by the late J. W. Dafoe, a project defeated by 
his untimely death, and is less amply developed.) The panorama of Canadian 
political history is unfolded with a wealth of incident and a judiciousness of 
arrangement and emphasis which surely will enlighten and inform all readers. 
The individuals involved are made to appear in their full significance and 
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many—for instance, Buller, Robert Baldwin, Head, Monck—emerge if not 
exactly from obscurity at least from neglect. This is no loose-woven recapitula- 
tion of the casual or the superficial. On some of the details of American history, 
for example, the circumstances of admission of Maine and of West Virginia, 
the capacity of the states to repudiate their railroad bonds vis-a-vis the contract 
clause of the Constitution, the author is subject to correction; but as to the 
particulars of Canadian history, he is magisterial and encyclopedic on those 
aspects relevant to the present discussion. 

To American readers even more than to Canadians I should like to com- 
mend the book. A very great deal of it explicitly compares Canadian and Amer- 
ican experience and institutions and, while Professor Martin is certainly neither 
unfriendly to the United States nor unacquainted with its history, I think it 
may be fairly said that the comparisons are never to the disadvantage of the 
Canadian equivalent. It is not for me to say whether the Canadian amour 
propre can do with a bit of bucking up though perhaps it might more graci- 
ously and authoritatively come from outside. But Americans almost without 
exception would benefit by pondering his evaluation. Current Canadian- 
American reciprocal attitudes closely resemble their American-English ana- 
logues as of the time of my first recollection. Americans now, as English then, 
can well do with a sweetly reasonable corrective of assumptions as to the self- 
evident superiority of their own customs. Such a corrective this book provides. 


ALBERT S. ABEL 
Faculty of Law 
University of Toronto 


Carver’s Carriage of Goods by Sea. Ninth edition by Raout P. Cottnvaux. 
London: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1952. 
Pp. eviii, 1182. $35.25. 

Marsden on the Law of Collisions at Sea. Tenth edition by Kennetu C. Mc- 
Gurrie. London: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 
1953. Pp. Ixxlv, 882. $19.75. 

Temperley’s Merchant Shipping Acts. Fifth edition by the Honourable Sir 
Wiituiam LENNox McNair and Joun Puitipre Honour. London: Stevens 


& Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1954. Pp. Ixxxii, 923. $19.75. 


Tue development of English maritime law in the past two decades has been 
materially influenced by the impact of six years of modern warfare upon mer- 
chant shipping at a time when it was engaged in carrying sorely needed cargoes 
overseas from the arsenals, factories, and farms of the North American con- 
tinent. The convoy system, adopted to protect the ships against enemy action 
but which greatly increased the risk of collision, was one of the major con- 
tributions to the success of the Allies. These convoys, the largest of which con- 
sisted of 167 merchant ships carrying 1,019,829 tons of cargo with its 19 
columns of ships spread over an area of about thirty square miles, gave rise 
to an untold number of marine claims. The completion of this period of liti- 
gation has resulted in the revision of many of the standard texts on shipping 
law. 

Stevens & Sons Limited has maintained its position after the war as the lead- 
ing publisher of maritime law books by instituting “The Library of Shipping 
Law” with the publication in 1948 of the seventh edition of Lowndes and 
Rudolph’s Law of General Average. Work number 5 of the library is the four- 
teenth edition of Arnold on Marine Insurance which appeared in 1954. The 
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three remaining works are the subject-matter of this review. All three are recog- 
nized as authoritive works in their respective fields of shipping law and are 
found in all admiralty practitioners’ libraries. 

The publisher aptly refers to number 2 of the shipping library as a “new and 
refurbished Carver’s Carriage of Goods by Sea.” Roaul P. Colinvaux, in edit- 
ing the ninth edition of this monumental work in an age of large power-driven 
steel vessels, must have been amazed by the way the content and form of the 
original edition, conceived by the illustrious author, Thomas Gilbert Carver, 
in the days of small wooden sailing ships, had survived substantially unchanged 
through eight editions. The usefulness of Carver to the profession has been 
decreasing principally because the work has not kept pace with the develop- 
ment of shipping. Its antiquated index and form also had made it difficult for 
the reader to find the desired reference in its thousand-odd pages. Fortunately 
Mr. Colinvaux has disregarded the precedents set by the earlier editors and 
has issued a new edition, quite original in both form and content. 

The busy admiralty practitioner will find the ninth edition of Carver a greatly 
improved reference book. The use of modern type and spacing, the substitution 
of paragraph headings for marginal sidenotes, the use of page references in the 
index in place of section references, the inclusion of a completely new index, 
doubled in size, accompanied by a revised table of contents containing chapter 
analyses for the first time, and an enlarged table of statutes which has been 
made more adaptable by listing the statute with its year of enactment, are of 
inestimable value to the practitioner. An added feature of the table of cases, 
apart from the five-hundred-odd cases which have been added, is the use of 
heavy type when the reference is analysed in the text and the use of light type 
when the reference is merely to a footnote. The late Judge Carver’s practice of 
quoting from reported decisions has been continued, but the editor has im- 
proved upon it by setting out each quotation in separate paragraphs intro- 
duced by the name of the case in italics. The addition of twelve columns of 
“words and phrases” to the index will aid in the rapid interpretation of con- 
tracts of affreightment. 

A casual perusal of the new edition would lead one to believe that Mr. Colin- 
vaux had completely revised the work, but in fact surprisingly little has been 
omitted from the earlier edition while considerable has been added. Much of 
the original material has been recast and supplemented by additional material. 
For instance, the new chapter on “Responsibility for Cargo” is mainly a re- 
arrangement of material taken from chapters one and three of the earlier 
edition and supplemented where required. In fact, not only does the editor 
refer in the text and footnotes to decisions which have been handed down since 
the publication of the eighth edition in 1938, but he has added a surprising 
number of earlier cases which apparently were overlooked by the earlier editors. 
The author’s practice of analysing leading decisions in the light of earlier de- 
cisions and concluding with a summary of the law or the author’s opinion as 
to the effect of the authorities has been continued by the editor when handling 
many of the recent decisions. The articles dealing with time charters, sea- 
worthiness, deviation, and delay, c.i.f. contracts, demurrage, damages, tortious 
liability, as well as many other subjects have been substantially revised. An 
excellent new chapter has been added on “Frustration and Illegality,” resulting 
undoubtedly from the many decisions arising out of the last war. 

Mr. Colinvaux was faced with the problem of editing a work originating in 
a period when the carriage of goods on the sea was governed solely by mer- 
cantile customs and practises. American shippers and shipowners have been 
regulated since the year 1895 by the provisions of the Harter Act, the fore- 
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runner of the International Convention for the Unification of Certain Rules of 
Law Relating to (Ocean) Bills of Lading, signed at Brussels on August 25, 
1924, and known as the Hague Rules. British shipping interests remained un- 
fettered in this regard until the year 1924 when the English Parliament imple- 
mented the convention by enacting the Carriage of Goods by Sea Act, 1924. 
As very little effort was made in the 1938 edition of Carver to adapt the text 
to the provisions of the new Act, Mr. Colinvaux was obliged to incorporate a 
forty-five page commentary on the Act in the new edition to remedy this 
deficiency. The revised table of statutes and index disclose how thoroughly 
the editor has related the other portions of the text to the Act. 

The bulky size of Carver has been objectionable and little has been done 
in the latest edition to solve this problem. Despite the addition of over five 
hundred new cases and the large number of additions and revisions made in 
the work, only fifty new pages have been added. Undoubtedly the editor of the 
next edition of Carver will have to solve the problem either by publishing the 
work in two volumes or by deleting some of the text. The late Judge Carver, 
of necessity, had to incorporate, in the early editions, topics which are related 
to the carriage of goods but subsequently have received separate and more 
adequate treatment by other authors. Chapter 13 of the present edition is 
a thirty-four page treatise on the general law of salvage, relating not only to 
the salvage of cargo, but to the salvage of the ship, her freight, and crew as 
well. This chapter could well be omitted in a later edition for the practitioner 
on receiving a salvage claim will automatically go to Kennedy, which is a 
complete treatise on the law of civil salvage, rather than rely upon the excellent 
but quite inadequate treatment of the subject in Carver. A similar criticism 
would apply to chapter 14 on general average which is fully covered in 
Lowndes and Rudolph. The publication of Price on the Law of Maritime 
Liens in 1940 would also justify the deletion from Carver of much of the 
material on maritime liens, for the author’s attempt to summarize this impor- 
tant aspect of the law has resulted in a condensation which is misleading in 
places. Likewise the articles on bottomry and respondentia, which have been 


rendered obsolete by our modern systems of communication, could be greatly 
abridged. 


II 


Book number 3 of the shipping library is the tenth edition of Marsden on 
the Law of Collisions at Sea, edited by Kenneth C. McGuffie. The publication 
of the late John W. Griffin’s The American Law of Collision in 1949 made it 
quite apparent that the editors of Marsden must finally take cognizance of the 
fact that liability for marine collisions is primarily dependent upon the opera- 
tion and interpretation of the statutory regulations for preventing collisions 
at sea rather than upon the general principles of negligence. Faced with the 
knowledge that the earlier editions of Marsden had been widely cited by the 
courts and relied upon by the admiralty practitioner, but realizing that the 
Collision Regulations had received an inadequate treatment in the earlier edi- 
tions, Mr. McGuffie adopted the compromise of retaining all the pertinent 
parts of the former text and supplementing it with a new and separate treatise 
on the collision regulations. 

The new Marsden is divided into four parts. Part 1 deals with the general 
principles relating to marine collisions, part 1 is an extended treatise on the 
Collision Regulations, while parts m and tv are in effect appendices containing 
local navigation rules, the three 1952 international conventions relating to 
maritime law, as well as other material of interest to the practitioner. The first 
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part incorporates much of the author’s original text, but the editor’s revision 
of it gives the casual user the impression that the tenth edition of Marsden is 
a completely new work on the law of collisions at sea. Modernization of the 
form of the book and other printing improvements, such as the replacement 
of sidenotes with heavy-type paragraph headings, has done much to create this 
impression. A careful reading of the text reveals however the care with which 
the editor has revised the text to conform with the many statutory enactments 
and judicial decisions of the past two decades. Much of the English legislation 
affecting the law of collisions at sea has been adopted by Canada, so that the 
editor’s comment on the provisions of the Crown Proceedings Act, The Law 
Reform (Contributory Negligence) Act, The Law Reform (Married Women 
and Tortfeasors) Act, as well as on the recent Merchant Shipping Acts, are 
of great interest to the Canadian practitioner. The practice adopted by the 
editor of quoting the act or section under discussion will be of assistance to 
those who have not the English legislation readily available. The changes in 
the material and the footnotes of part 1 are far too many to refer to specifically. 
The editor has given particular attention to the text dealing with contributory 
negligence and the rule of res ipsa loquitur. The many collision cases have 
resulted in a substantial revision of the article on damages and on the pro- 
visions permitting a shipowner to limit his liability. The added material on the 
admissibility of preliminary acts, log books, protests, gyrocompass records, and 
weather reports makes the chapter on practice of much greater value. 

In the year 1840, the London Trinity House promulgated regulations which 
codified the practices followed by seamen in avoiding collisions at sea. Six years 
later, these unofficial regulations were given statutory force in England and 
Parliament has revised them from time to time. As the practices were common 
to all seamen, they eventually became the subject-matter of an international 
convention which was implemented by the various maritime nations of the 
world. The latest Convention for Preventing Collisions at Sea was approved 
in 1948 and legislation implementing the Convention came in force in both 
England and Canada on January 1, 1954. Part m of Marsden consists of 242 
pages and is a completely new text on the Collision Regulations. Mr. McGuffie, 
after dealing with the historical development of the Regulations and the 
occasions to which they apply, then devotes chapter 19, which consists of 185 
pages, to a comparative analysis of the 1910 and 1954 Regulations in the light 
of existing decisions of the English courts. The Collision Rules are dealt with 
one by one and lengthy and well-prepared explanatory notes follow each rule. 
By contrast, the late Mr. Griffin in The American Law of Collision devoted 
a chapter to each of the situations in which collisions at sea generally arise. 
This method seems preferable to Marsden’s arrangement of dealing with each 
collision rule in sequence; the practitioner involved in a “crossing” situation 
will find all his material consolidated in one chapter in Griffin, whereas in 
Marsden he must refer to the notes on the four separate rules dealing with 
crossing vessels as well as the rules on light and sound signals. A much better 
coverage of the English decisions, especially the more recent ones, are to be 
found in Marsden, for Griffin’s work is primarily based upon American decis- 
ions. However, certain aspects of the Collision Regulations have received a 
fuller treatment in one text than in the other, so that both works are usually 
found in most shipping libraries. 

Part m of Marsden contains the local rules governing collisions on many of 
the rivers, canals, and harbours of the United Kingdom, with annotations. In 
view of the development of the St. Lawrence seaway, it is rather unfortunate 
that the editor chose to delete the Canadian Great Lakes Rules from the tenth 
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edition. This change was made in all probability because Griffin incorporates 
these rules as well as the Canadian Channel Rules in the appendices of his 
work. 

Part 1v of Marsden incorporates material usually inserted in the appendices. 
The editor sets out the complete provisions of the three 1952 international 
conventions on the Arrest of Vessels, Civil Jurisdiction, and Penal Jurisdiction, 
in the expectation, it is assumed, that wider knowledge of their provisions will 
influence the parliaments of the various maritime nations in the adoption and 
implementation of the many excellent provisions which they contain. No men- 
tion was made of the two earlier conventions on Maritime Liens and Mort- 
gages, and the Limitation of the Shipowner’s Liability, which was undoubtedly 
an oversight on the editor’s part for both are very closely related to the law 
covering collisions at sea. Possibly the latter was omitted as it is now in the 
process of being revised by the Comité Maritime International. The articles 
on the interaction between vessels, the table containing the Beaufort scale, and 
the examples of how a shipowner may divide his loss or limit his liability under 
the provisions of the Merchant Shipping Act, are of practical value and interest. 


Ill 


The fifth edition of Temperley’s Merchant Shipping Acts, edited by the 
Honourable Sir William Lennox McNair and John Philippe Honour and pub- 
lished in 1954, is the most disappointing of the three works under review. 
Despite the fact that twenty-two years have elapsed between editions, very few 
changes have been effected in the latest edition. This may be due to the fact that 
the editors only had about sixty-eight new cases to add to the thousand-odd 
cases referred to in the work. Parliament had a greater influence than the 
judiciary on the law of merchant shipping during this period. The new edition 
incorporates the English legislation and orders-in-council implementing the 
International Load Line Convention, 1930, the International Labour Con- 
vention of 1946 dealing with seaman, The International Regulations for Pre- 
venting Collisions at Sea, 1948, and the International Convention for the 
Safety of Life at Sea, 1948. As all of these Conventions have been implemented 
by Canada, the editorial comments on the English sections are of interest to the 
Canadian practitioner. The Crown Proceedings Act, 1947 (England), the 
forerunner of the Crown Liability Act of Canada, has also been included in 
annotated form. Limited by the number and nature of the new cases available 
to them, the editors of the fifth edition devoted much of their efforts to im- 
proving the usability of the work. Like the other two works of the Shipping 
Library, the marginal notes used in the earlier edition of Temperley have been 
replaced by paragraph headings and a more attractive type has been used. The 
index has been greatly improved, not only by the addition of new topics, but 
by indexing the topics in alphabetical order in place of page references. 

Temperley is not a treatise on merchant shipping law as is MacLachlan’s 
Law of Merchant Shipping, the other well-known work in this field of law, 
but it is an annotated statute, with summaries of the various judicial decisions 
and references to the related statutory provisions following each section of the 
various Merchant Shipping Acts of England. It is unfortunate that the editors 
failed to revise many of the annotations in the earlier edition which compelled 
the reader to go to the report itself to ascertain the principle of law involved. 
For instance, the new edition on page 26 contains the annotation, “As to the 
position of an unregistered mortgagee claiming freight as against the purchaser 
of the cargo, see Keith v. Burrows. . . .” Likewise one finds references such as 
“As to discharge, see also s. 41A(i)(c).” The usefulness of Temperley would 
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be greatly improved if a summary of the case or a page reference to the section 
were given in the note itself. 

The editors and publisher of the three works have rendered a great service 
to the maritime world, and it is hoped that Stevens & Sons Limited will soon 
add to their Library of Shipping Law by publishing a revised edition of Buck- 
nill on the Law Relating to Tug and Tow (1927), Roscoe on the Admiralty 
Jurisdiction and Practice of the High Court of Justice (1931), and Kennedy 
on the Law of Civil Salvage (1936), all of which are urgently required by the 
admiralty bench and bar. 

A. J. MEAGHER 
Faculty of Law 
Dalhousie University 


English Law and the Moral Law. By A. L. Goopuart. London: Stevens & 
Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1953. Pp. x, 151. $2.75. 


Tuts volume represents the revision for publication of the fourth in the series 
of the Hamlyn Lectures, and the high standard set by the first lecturer, The 
Right Hon. Sir Alfred Denning, in 1949 has been maintained by Dr. Good- 
hart, who delivered the lecture at the University of Manchester in November 
of 1952. This volume is especially valuable for it presents something less barren 
than the usual English writing on jurisprudence which has, in the main, been 
largely and unduly influenced by Austin and the political theorists who pre- 
ceded him. Dr. Goodhart in his first lecture goes to some length to reject Austin 
and his twentieth-century counterpart Kelsen, by inviting his readers to con- 
sider the sense of obligation rather than the command of the sovereign or the 
basic norm as the foundation of law. This rejection and adoption forces Dr. 
Goodhart to search for some basis in moral law for the sense of obligation. 
He selects one premise (although there are many to be considered and I think 
no essential need to restrict the final selection to one). He says (p. 35): “On 
the other hand, if we accept as our basic premise that, as man is a social animal, 
it is natural and right for him to seek to benefit his fellow-men, it then becomes 
the basic premise of this moral law that a man shall love and not hate his 
neighbour. It is true that this basic premise is only a value judgment and that 
it is impossible to prove by reason that the opposite conclusion is not equally 
correct. But having accepted this value judgment, it is then possible to develop 
by reason certain moral rules. The rational man must realize that there are 
rules of conduct which are necessary for the good life both of the individual 
and of the community. . . .” 

Earlier Dr. Goodhart had criticized Kelsen for “blandly” suggesting that 
the basic norm must be “presupposed to be binding,” thus avoiding the most 
important problem in legal philosophy. While I agree with the criticism of 
Kelsen, I cannot help wondering if Dr. Goodhart has made the most of his 
own position in the passage quoted. What is the difference between Kelsen’s 
presupposition and Dr. Goodhart’s request that we “accept” his basic premises, 
since he contends that it is impossible to prove by reason that the opposite pre- 
mise is not equally correct? I think he concedes too readily the non-rational 
character of his position. Surely the difference is that Kelsen’s basic norm is 
not open to evaluation because he insists that his system can only work if the 
basic norm is “presupposed,” whereas Dr. Goodhart would probably not deny 
that one could at least “reflect” about his major premise. This raises something 
more than a mere semantic quibble over the “meaning” of “reason.” The 
popularity of the “scientific method,” which rests on the rather spectacular 
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supposed results it has obtained, has led many people to believe that “reason- 
ing” must conform to the dictates of the scientific method or be dismissed 
altogether. A review is not the place to battle the belief, but I submit that the 
process of thought sometimes called “reflection” is a process of “reason,” and 
I think it can be demonstrated by “reflection” that Dr. Goodhart’s premise is 
more acceptable to more people than is Dr. Kelsen’s. Any process of syllogistic 
reasoning must ultimately proceed from an “accepted” premise, and the 
demonstration of the premise and the process of persuading others to accept 
it is surely just as entitled to be called reason as demonstrative logic generally. 
It is precisely because Dr. Kelsen wants to reject this kind of reflective reason- 
ing that his system is the barren thing it is, hopelessly incapable of solving a 
large part of the real problems of law and society. 

The theory of obligation as the basis of law is tested by Dr. Goodhart in the 
succeeding lectures on various branches of law. It is possible here to examine 
only a few, and the doctrine of consideration in contracts and the present status 
of administrative discretion are perhaps as good as any to illustrate the very 
real difficulties of logic that Dr. Goodhart has to overcome because so large 
a section of the legal world about which he is writing has in form adopted a 
“command” or “sanction” theory while its real operations can only be ex- 
plained by reference, in part at least, to some form of “obligation” theory. 
Dr. Goodhart accepts the promise creating an expectancy in the promisee as the 
foundation of contractual liability, but admits that the bargain theory of con- 
sideration has been superimposed. He insists that the recommendation of the 
Law Revision Committee for the addition of writing and reliance as grounds 
for enforcing promises is sound, but he hardly explains how the sense of obli- 
gation does not compel the courts to recognize any promise whether there is 
consideration or not. One might be forgiven for supposing that it is the triumph 
of the command theory over the obligation theory that accounts for it. The 
beauty and the difficulty of the obligation theory is the fact that under that 
theory all “laws” or “obligations” are not equal. Some are stronger than others 
depending upon time and circumstances. There is often a conflict of value that 
has to be solved. Despite the insistence of authors such as Cheshire and Fifoot 
that contract should be confined to bargains, and not broadened to include 
promises per se, English common law recognized promises before it recognized 
contracts of bargain. The question then arises whether all promises should be 
enforced, or whether the sense of obligation about some promises is justifiably 
weaker than about others. When placed in a context of the real world this 
takes the form of the “intent” problem and commercial and social convenience. 
A further question arises whether the reliance interest ought only to be pro- 
tected to the extent of actual loss or injury, in which case the development may 
take place in tort. 

The influence of the moral law is of special significance in administrative 
law. Dr. Goodhart says (p. 63): “If law consists of rules which are recognized 
as obligatory, then there can be no ground on which the character of law can 
be denied to those rules which are recognized as obligatory by administrative 
tribunals. There is no magic in the fact that one tribunal is called judicial and 
another administrative, provided that both of them are governed by obligatory 
rules. The distinction between them lies in the fact that far more discretion is 
usually given to the administrative tribunal than is given to a court of law. 
From my personal experience I know that an administrative tribunal has little 
difficulty in distinguishing between those of its decisions which are made under 
the law, viz., in accordance with fixed rules, and those which are based on its 
discretionary powers. This distinction, which is of the greatest practical import- 
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ance, cannot be adequately appreciated if we fail to understand the nature of 
law.” 

It seems to me that if law is to be defined as rules which are recognized as 
binding, one can very well object that when a tribunal decides a question solely 
under its discretionary powers, it is not applying “law.” Dr. Goodhart concedes 
that this is a distinction of greatest practical importance. I would suggest that 
the basic objection to Dr. Goodhart’s conception of law as limited to rules is 
exposed when he tries to fit the discretionary decision of the tribunal into it. 
So long as he confines himself to rules he runs the risk of confusing positive 
and moral law. I suggest with respect that the better approach to administra- 
tive tribunals is to try to show the acceptance of the tribunal by the body 
politic: a kind of tacit agreement that decisions made by the tribunal are bind- 
ing, whether directly based on obligatory rules or not. In this analysis the same 
faith is required of the tribunal as is required of parliament. In other words, 
the “process” of the law is more fundamental than the “law” itself. 

Despite these minor reservations, which have perhaps been expounded at 
greater length than they deserve, this is a valuable short presentation of a vital 
point of view about the nature of law that is unfortunately a minority one in 


our day. J. B. Mrtner 
Faculty of Law 


University of Toronto 


The Contracts of Public Authorities: A Comparative Study. By J. D. B. 
MitcHe... London: G. Bell and Sons, Ltd. [Toronto: Clarke, Irwin & 
Company Limited]. Pp. xxxii, 256. $5.00. 


Tuts important book is yet another sign of the growing interest of common law 
jurists in the place and function of public law. It is at last generally—though 
not yet universally—accepted that a science of public law with principles and 
rules of its own is a necessity of every contemporary legal society, and not just 
an odd and suspect invention of alien continental legal minds. On the contrary, 
all the common law scholars who in recent years have turned their attention to 
public law problems, such as Street (Government Liability) , Schwartz (French 
Administrative Law and the Common-Law World, and other works), and now 
Mitchell, find that the continental systems, especially French law which has 
wrestled with these problems for well over a century, have a great deal to 
teach. For the core of the problem of public law, namely the borderline between 
the proper amount of discretion that must be granted to administrative 
authorities in the exercise of their public functions, and a minimum of legal 
protection which a society that respects the individual must afford to him, has 
been studied and developed in hundreds of decisions and discussions of con- 
tinental lawyers. 

Professor Mitchell has taken for his subject a problem of particular interest 
and complexity: the contracts to which public authorities are parties. Here 
problems of public and private law, of the conflicting claims of public interest 
(which demands governmental discretion) and private security (which 
demands reasonable security of expectations) , are inextricably mingled. Indeed, 
in the common law world the first and major problem is, under what con- 
ditions can an undertaking given by a governmental authority be considered a 
contract at all. In his study of the English law on the subject, Professor Mitchell 
takes The Amphitrite’ as a starting point. In that case Rowlatt J. held that an 
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undertaking given by the British legation in Stockholm, guaranteeing con- 
ditional immunity from seizure to a Swedish ship in wartime, and subsequently 
dishonoured by the British government, did not give rise to a claim for dam- 
ages; the undertaking could only be considered as a political promise which 
could not fetter the sovereignty of government. By contrast, Denning J. (as 
he then was) in his much-discussed decision in Robertson v. Minister of 
Pensions* leaned to the opposite theory that, in case of doubt, a governmental 
undertaking must be honoured and is subject to legal sanctions. Professor 
Mitchell, while holding that the Amphitrite Case is sound in principle, takes no 
extreme view, but discusses a multitude of situations which arise from the grow- 
ing concern of public authority with matters formerly reserved to private 
enterprise. As a general guiding principle he stipulates “governmental effective- 
ness.” In other words, he acknowledges that a public authority must be granted 
the widest sphere of discretion lest it be incapacitated in its duty to the public. 
This does not, however, preclude public authorities from entering into con- 
tracts proper. It is precisely in this field that French law has so much to teach, 
for French law—and following it, other continental jurisdictions—has de- 
veloped the contrat administratif, a special type of contract justiciable before 
the administrative courts and developed in decades of judicial law-making so 
as to balance discretionary powers of the administration with adequate pro- 
tection for the private contractor. Thus the Conseil d’Etat has sanctioned the 
power of administrative authorities to vary the terms of contracts in accord- 
ance with changing public needs—a result reached in part in the common law 
by the device of standard terms set out in government contracts with private 
contractors. On the other hand, the Conseil d’Etat has developed the cele- 
brated doctrine of imprévision by which the private contractor is enabled to 
claim a higher remuneration where economic circumstances have changed so 
much that to hold him to the original terms would be highly inequitable or 
put him out of business. The guiding idea in all this is the continuity of public 
service. Special problems arise from that hybrid construction of public and 
private law, the public corporation (établissement public), which plays an 
increasingly important part in common law and civil law countries alike. 

Another chapter is devoted to the particularly complex situation in American 
law where the constitutional concepts of eminent domain, police power, and 
reserve power make the analysis of legal commitments entered into by public 
authorities almost unbelievably difficult. On the whole they lead to a greater 
degree of freedom from contractual ties on the part of the public authority— 
an irony comparable to the still widespread immunity of government from 
legal liability in a country which is suspicious of public authority and elevates 
the sanctity of private property and contract to the level of a quasi-religious 
principle. 

It is surprising that Professor Mitchell, in an analysis of the English cases, 
has omitted such important and highly illuminating cases as the decisions of 
the Court of Appeal in Tuberville v. West Ham Corporation® or Ransom and 
Luck v. Surbiton B.C.* But these are minor faults in a book that is distinguished 
throughout by a grasp of essentials as well as a minute and careful study of 
details. Professor Mitchell’s study is the most telling demonstration yet known 
to this reviewer of the fact that we can no longer think in neat and separate 
categories of private law and public law. The fact is that in contemporary 
society, where private individuals are subject to a multitude of public law 
conditions and public authorities increasingly concern themselves with matters 
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formerly reserved to private individuals, public and private law interpenetrate 
each other to an increasing extent. It is necessary to develop principles of 
public law so as to remedy the neglect of hundreds of years in the common law 
world. It is equally necessary not to regard these as two separate and in- 
dependent disciplines. What Professor Mitchell shows is that the common law 
is in effect developing certain types of contrat administratif even though it is 
unlikely to imitate the civil law world in the creation of a separate system of 
administrative tribunals. 


W. FRIEDMANN 
Columbia University Law School 


Cases on Criminal Law. Edited by J. W. Cect. Turner and A. Li. ARMITAGE. 
Cambridge: At the University Press [Toronto: The Macmillan Company of 
Canada Limited]. 1953. Pp. xx, 568. $8.50. 


UnN.ikeE the sixteenth, or “entirely new,” edition of Kenny’s Outlines of 
Criminal Law by Professor Turner, Cases on Criminal Law, co-edited by the 
same author, is not described as being a succeeding edition of Kenny’s Cases 
on Criminal Law. Yet the textbook is very substantially different from the 
previous editions whereas the casebook is largely based on the Kenny fore- 
runners. The casebook necessarily incorporates decisions decided since the 
appearance of the eighth and last edition of Kenny in 1935 and occasionally 
differs from it in selection, but apart from such expected changes the essential 
and most important difference between the two volumes is the arrangement 
of the subject-matter. The new casebook is a complement to Professor Turner’s 
revised text and has been rearranged to follow the order of the latter. The 
revision of the pattern of the text, made necessary by the lapse of over fifteen 
years since the immediately preceding edition of Kenny, not only brought the 
law up to date but also resulted in greater cohesiveness and symmetry. This 
change for the better is reflected in the casebook, which, although standing on 
much the same case foundation as the Kenny edition, has more continuity from 
case to case and section to section than its predecessor and a clearer develop- 
ment of the principles underlying criminal law. In particular, book m, deal- 
ing with evidentiary rules and problems under the heading “Modes of Judicial 
Proof,” is a distinct improvement over the Kenny treatment of that difficult 
and often perplexing subject. In the new book the importance and complexity 
of the rules and standards of evidence are recognized by a considerably more 
expanded presentation and by a breaking down into more detailed sub-topics 
of the rather unwieldy and over generalized chapters of Kenny. 

However, as was also the case with Kenny, the new casebook concerns itself 
almost exclusively with English cases, and although numerous editorial notes 
are appended, it does not contain any of the so-called “materials” which form 
a substantial part of American casebooks. These materials, whether they consist 
of legislative enactments detailing the law or commission reports striving to 
find it or distinguished articles written about it, certainly have a part in the 
totality of law and legal problems. Without them, the bare presentation of 
judicial decisions offers only rather rarified illustrations of segments of the law 
without adequately considering its problems or assessing its worth. The differ- 
ence in approach to content is probably explainable by reason of the fact that 
the American casebook is used, and is therefore designed, as a more or less 
complete vehicle of exposition by itself, whereas the English casebook is gener- 
ally treated as an ancillary device which seems to be subordinated to the ortho- 
dox textbook discussion. As the function to be performed by this casebook is 
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more limited, so also are its contents; but if that function is largely to illustrate 
then surely the cases should not be selected on any narrow provincial basis but 
according to whether they are the best cases that can be found to represent and 
illustrate the particular point involved. England is not the only respecter of the 
common law and the problems brought before its courts are not peculiar to that 
country. More breadth and depth would be achieved if the editors had not so 
circumscribed their choice of cases. 

These objections however are peripheral rather than central. The book is 
certainly authoritative and gives an accurate picture of the law of England as 
it exists today. Its value in Canada will be more as a reference book then as a 
source book for admittedly in many areas the laws of the two countries differ 
particularly since the advent of the new Canadian criminal code. 


R. S. Mackay 
Faculty of Law 
University of Toronto 


Law and Morality. By Leon Petrazycxt. Translated by Hucn W. Bass. With 
an introduction by Nicuotas S, Timasuerr. 20th Century Legal Philosophy 
Series, VII. Cambridge: Harvard University Press [Toronto: S. J. Reginald 
Saunders and Co. Ltd.] 1955. Pp. xlvi, 335. $9.75. 


PeTRAZYCK! (variously rendered as Petrazhitsky or von Petrazhitsky), whose 
major writings on legal theory have now become available in an English version 
for the first time, was the dominant figure in Russian jurisprudence in the 
decade before 1914. His impact on his professional colleagues and elders was 
brutally frank and direct, recalling in fact some of the verbal torrents of the 
earlier American legal realists. Petrazycki characterized the condition of 
Russian legal science at the time he wrote as “amazingly deplorable and 
chaotic,” and in calling for a new science of Legal Policy on a theoretical, 
empiric-casual foundation, he indicted his colleagues for excessive pre- 
occupation with legal “phantasies”—statutes, prior judicial decisions, and the 
like. 

For Petrazycki, the reality in law was psychological—the psychological nature 
of legal and moral experience. The ethical impulsions of individuals, combined 
with their own images of anticipated actions and their evaluations thereof, 
formed the real substratum of the law. The reality of law could be observed, 
therefore, only in the content of individual mental processes, legal experience 
consisting primarily of the consciousness of the human will being bound by 
duty. Though this trait obtained also in moral experience, a significant differ- 
ence existed nevertheless between legal experience and moral experience. In 
legal experience a duty which was binding upon a first person, A, was also 
indestructibly tied to a right or claim against A which was attributed to a 
second person, B; but this was not the case with regard to morals. In other 
words, morality was merely imperative, while law was attributive-imperative. 

Petrazycki’s work does not make easy reading. Part of the difficulty lies in 
the fact that to develop and extend his central, psychological thesis of law, he 
found it necessary, in view of the condition of the then extant technical litera- 
ture in the field, to create, in effect, a new psychology and to work out his own 
special vocabulary of psychological terms and concepts, the great bulk of this 
portion of his work being now completely dated and conducive only to 
obscurity at the present day. And since Petrazycki was of Polish ancestry and 
grew up in the pre-war Polish provinces of Russia, he never seemed to have 
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attained a completely fluent style in writing in the Russian language, this 
natural turgidness carrying over into the present translation. 

When Petrazycki essays a comprehensive classification and definition of law, 
he is more likely to have a sympathetic response from North American readers 
for much of this ground has been covered in the past forty years by members 
of the American sociological school. In classify.ng law as both positive (includ- 
ing, as normative facts, not merely statutes, customs, and judicial practices but 
also communis opinio doctorum) and intuitive; and as both official (used by 
courts and other state institutions) and unofficial, Petrazycki would clearly 
extend the title law to a large number of norms frequently classified, con- 
ventionally, as non-legal because norms of unofficial law or norms of intuitive 
law only. When, for example, in a frontier situation, citizens band together to 
impose a vigilante type of order, this would be intuitive law (because of the 
lack of reference to a normative fact) and also unofficial law (because of the 
absence of an official agency); but it would still be law. In the same way 
particularistic or even individual experiences of the attributive-imperative type 
would also be legal, as, for example, in Russia before the revolution, the con- 
viction of many peasants that they were entitled to share in the land to the 
exclusion of the landlords. 

Petrazycki’s writings were bitterly assailed at the time they first appeared in 
Russia, but he quickly began to build up a group of younger disciples who were 
reacting strongly against the twin extremes of approach in Russian legal 
thought at the time of an overly sterile legal positivism or an overly abstract, 
neo-Kantian idealism. After the revolution, Petrazycki left Russia to take up 
residence in newly independent Poland, but his main work was completed and 
he finally committed suicide in 1931, despairing of the authoritarian tendencies 
in government and law in Poland as well as in Russia. Since the First World 
War had abruptly ended plans for translation of his work into German, his 
influence has largely been confined, until recent times, to those who studied 
under him in Russia before the revolution or to those who could read him in 
the original Russian text. One of his students, Reisner, as Soviet Vice-Com- 
misar for Justice after the revolution, attempted to use Petrazycki’s theories, 
following on the Soviet government’s abrogation of the legislation of the old 
czarist régime and of the provisional government that succeeded it, to provide 
a new system of laws in the form of the intuitive law of the workers’ class as 
manifested in the “revolutionary consciousness” of the judges; in the resulting 
chaos and confusion Reisner’s ideas became completely discredited and a series 
of positive law codes subsequently had to be enacted for the Soviet Union, in 
the period 1921-3. Outside Russia émigré scholars who had originally studied 
under Petrazycki like Sorokin and Guins, and also Gurvitch, continue to show 
strong influences of their master in their writings; while the modern Scandin- 
avian school associated with Hagerstrém, Olivecrona, and Alf Ross, is pro- 
ceeding along somewhat parallel lines towards a realistic interpretation of law 
on a psychological basis, though apparently without ever having had direct 
personal contact with Petrazycki. 

As for North America, it is likely that if Petrazycki’s writings had been avail- 
able in English one or two generations back they would have helped to ac- 
celerate the impact of the legal realist and the sociological schools of 
jurisprudence on American legal development. As it is now, Petrazycki’s main 
points tend to have been made already, and in a much simpler and more direct 
form, though a modern writer like Edmond Cahn, in projecting a new em- 
pathetic jurisprudence in terms of a community’s own keenly felt sense of 
injustice, may still be considerably influenced by him. The American realist 
and sociological jurists, however, unlike Petrazycki, are fully aware of the 
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operation of law as a group social force, apart from its existence as a phe- 
nomenon of individual consciousness. Petrazycki’s lack of adequate recognition 
of this group aspect of law through the convergent recognition of values by 
group members is one of the principal limitations to the utility of his work as a 
basis for a general jurisprudence of law and society at the present day. 


Epwarp McWHINNEY 
Faculty of Law 


University of Toronto 


Contract and the Freedom of the Debtor in the Common Law. By I. S. 
Pawate. Bombay: N. M. Tripathi Ltd. 1953. Pp. xiii, 148. 


“In the common law a contract is the expression and active manifestation of 
the freedom of the promisor.” This is the author’s theme. The promisor is 
bound in contract to a course of conduct, not by an external force like accept- 
ance or consideration, but because he intends to be bound. Though every 
promise made with this intention binds its maker, it is not necessarily en- 
forceable at law: enforceability of informal contracts depends on the assent 
of the promisee and the presence of “consideration” (not necessarily the 
“bargain” type). Mr. Pawate identifies in the history of contract law two 
theories of consideration, the deceit and the merit. Under the deceit theory a 
promise is legally enforceable if by it the promisee is deceived into detrimental 
action; under the merit theory if the promisee merits performance by doing the 
act stipulated by the promisor whether aware of the promise or not or by 
making a counter-promise intending to be bound by it. The deceit theory is 
traced back to the student’s exposition of the law of contract in Doctor and 
Student, while the germ of the merit theory is the late sixteenth-century case, 
Greenleaf v. Barker.’ Almost exactly half the book is devoted to explaining and 
illustrating these theories. 

The doctrine that a promise binds because it is intended to bind is applied 
to problems that have long plagued orthodox contract thinking. Only one or 
two will be mentioned. Thus, the author says that a promise may be con- 
sideration for a promise because each promisor intends to be bound and each 
by assuming a duty merits the other’s performance. Gibbons v. Proctor,? the 
case in which a reward was recovered though, in supplying the requested 
information, the claimant was unaware of the offer, is justified on the merit, 
but not on the deceit, theory of consideration: in promising the reward the 
promisor assumed a duty, and in providing the information the claimant, 
though ignorant of the offer, merited performance; the claimant could not 
have succeeded on the deceit theory because he could not have been misled 
by a promise of which he was ignorant. The rule, if it is a rule, that, once an 
offeree begins to perform a course of action for which a unilateral promise 
was offered, the promise cannot be withdrawn without incurring liability is 
justified as are many other rules that perplex orthodoxy. 

Mr. Pawate’s ingenuity evokes admiration. This reviewer doubts, however, 
the possibility of explaining the law of contract by any single theory of obliga- 
tion. The “law of contract” is not homogeneous. The types of transaction 
called “contracts” are grouped because of similarities, usually (not always) 
because they contain promises, and sometimes for reasons of history or of mere 
convenience. Within this area certain interests compete for recognition and 
enforcement by law and there will ever be anomalies if one attempts to explain 
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all the cases, the interest-conflict-resolutions, by a single theory; confronted by 
different situations in which certain interests press more vigorously than in 
others, courts will make somewhat different adjustments: thus, when the 
reliance interest is particularly urgent one may get a “distortion” in a con- 
sideration doctrine based exclusively on bargain. Mr. Pawate’s theory does 
appear to explain a wide selection of cases, though the judges who decided 
them would probably have been surprised had they heard his explanations. 
But one would be interested in his application of the theory to still other 
bothersome problems. If, for example, the offeror intends his offer to mean 
something quite different from the acceptor’s reasonable interpretation, should 
he be required to perform according to the reasonable meaning? If so, is he not 
bound to perform a promise he had no intention of making; is he free? Yet 
there is surely no doubt that Learned Hand J. correctly stated the common law 
when he said: “If, however, it were proved by twenty bishops that either 
party, when he used the words, intended something else than the usual meaning 
which the law imposes upon them, he would still be held, unless there were 
some mutual mistake, or something else of the sort.” 

There is need for more books and essays which probe for the reasons and 
policies behind legal rules as guides to development of the law and as aids in 
the solution of novel problems thrown up by social change, problems not 
susceptible of resolution by mechanical application of precedent. Though one 
may disagree with Mr. Pawate’s particular attempt to explain contract in 
terms of the single policy of effectuating the promisor’s freedom, one none the 
less feels that his kind of incisive, provocative analysis, throwing light from 
hitherto untried angles on problems old and new, deserves encouragement. 


W. F. Ryan 
Faculty of Law 
University of New Brunswick 
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TORY, MILLER, THOMSON, HICKS, ARNOLD & 
SEDGEWICK 
BARRISTERS AND SOLICITORS 

50 KING STREET WEST TORONTO, CANADA 

J. S. D. Tory, Q.C R. V. Hicks, Q.C. D. R. WarpLaw 

J. A. F. Mitzer, Q.C E. G. ARNOLD, Q.C. Joun A. Tory 

J. H. THomson, Q.C R. M. Sepcewicx, Jr. James M. Tory 

W. J. Warrraker C. W. Lewis W. J. Des Lavuniers 

Counsel 
Cecu. A. Wricut, Q.C. 

Telephone: EM. 6-7801 Cable Address: “Jontor” 





MONTREAL 











McMICHAEL, COMMON, HOWARD, CATE, OGILVY & BISHOP 
Advocates, Barristers and Solicitors 
The Royal Bank Building, Montreal 1 


Rosert C. McMicnaet, Q.C. Frank B. Common ge. Wisert H. gy pe 
E.prwoe Cate, Q.C. i. Leicn Bisnop, 6 Je . Anous Ocnvy, Q. 

F. Campse.t Conk, Qc. oun G. Portzous, Q.C. Iazen HANsSarp. ge 
OHN DE M. Marter, Qc. Georce H. Montcomery, Q.C. Anpre Foroer, 0. 

Homas H. MonToOMERY Paut F. Renautt Brock F. CLarKE 

oun G. KirKPaATRICK Rosert E. Morrow Frank B. Common, Jr. 
Virtiam S. TyNnpaLe WriuusMm A. Grant Kennetu S. Howarp 
Matruew S. Hannon Sor H. TENNANT P. Wicsrop GauTHIER 
Joun BisHop uuran C, C. CxuipmMan 


Craupe S. Ricuarpson, Q.C., M.P. 
Counsel: Tuomas R. Ker, Q.C. 


Cable address: ““JONHALL” Telephone: Harbour 4242 














VANCOUVER 





HUTCHESON & MAITLAND 


BARRISTERS & SOLICITORS 


Nintu Fioor, Roya Trust Buriprmnc, 626 Penoen Streer West 
VANCOUVER, B.C. 


J. G. A. Hutcueson, Q.C. Rosert R. MArrLanp 


Telephone: PAcific 7474 Cable Address: “Maitco” 
Private Exchange Code: Bentley’s 














NORTH BATTLEFORD 


Arie. F. Sattows, Q.C. H. A. Osporn, LL.B. 


SALLOWS, OSBORN & COMPANY 


BARRISTERS, SOLICITORS AND NOTARIES 
THE NEW CRAIG BLOCK, NORTH BATTLEFORD, SASKATCHEWAN 


Attendance at the Court House, Battleford, 
and throughout North-western Saskatchewan. 





HALIFAX 


STEWART, SMITH, MacKEEN, COVERT, ROGERS, 
SPERRY & COWAN 


BARRISTERS AND SOLICITORS 
Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 

H. P. MacKeen, Q.C. F. M. Covert, Q.C. C. W. Sperry, Q.C. 
G. S. Cowan, Q.C. J. W. E. Minco H. B. RHupEe 
A. L. MacpoNnaLp D. R. CurpMan D. A. KERR 

J. D. Moore 

COUNSEL: 
C. B. Smrrn, Q.C. 
A.B.C. Western Union and Legal Codes 





QUEBEC 








GAGNON & DE BILLY 


BARRISTERS & SOLICITORS 








80 ST. PETER ST., QUEBEC 






Hon. OnEsime Gacnon, P.C., Q.C, VaLmore A. DE Bitty, Q.C. 
Jacques bE Bitty, Q.C. GILLEs DE BILLy, Q.C, 
Anpr— Gacnon, Q.C. CLaupe Gacnon, Q.C, 






Cable Address: “DUPRE” Quebec 
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MR. JUSTICE 


Edited by ALLISON DUNHAM and PHILIP B. KURLAND 


Felix Frankfurter once observed that history has failed to rescue 
the Supreme Court from “the limbo of impersonality.” Although the 
Court’s crucial role in shaping American institutions is today obvious, 
its great Justices remain for the most part relatively obscure, despite 
their central position in the American historical spectrum. Mr. Justice 
penetrates the shadows that Justice Frankfurter lamented. Here are 
nine short essays in legal biography, authoritative and stimulating 
excursions into the profoundly influential lives of Marshall, Taney, 
Hughes, Stone, Bradley, Holmes, Brandeis, Sutherland, and Rutledge. 
Each of the contributors to this volume is an authority onthe Justice 
he considers. 228 pages. $3.75 


POLITICS AND THE CONSTITUTION 
N THE HISTORY OF THE UNITED STATES 


WILLIAM WINSLOW CROSSKEY 


“.. . an original, learned, and highly provocative work on the real 
intent of the Constitution . . . It deserves the widest and most careful 
consideration by all scholars, legislators, and constitutional lawyers.” 
—Senator Paul Douglas in the New York Herald Tribune. 2 volumes. 
1410 pages. $20.00 


CIVIL LIBERTIES AND THE VINSON COURT 
C. HERMAN PRITCHETT 


During the seven years of the Vinson Court the fundamental free- 
doms of speech, belief, and association were put in the most extreme 
jeopardy by the stresses of the Cold War. The vital issue of civil 
liberties marked the rising tide of disagreement among the Justices, 
who, in the last year of the Court, wrote only one unanimous opinion 
out of five. Mr. Pritchett’s excellent discussion is a reasoned and 
timely history of the Court’s position on these issues, including the 
real and apparent position of the individual Justices. For all those 
interested in civil liberties in America, its protagonists and antagon- 
ists, this book is essential reading. xii + 297 pages. $5.00 
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How bright 
is your tomorrow? 


No one can tell how things will go 
with you next year . . . next month 
. . . Or even tomorrow. 

But you can take a lot of the worry 
out of “tomorrow” by talking to the 
Canada Life representative. 

A Canadian company, with over a 
century of experience, the Canada 
Life can give you practical, down- 
to-earth advice. Advice that will 
help you meet uncertainties and 
make tomorrow bright. 


ENJOY LIFE TODAY WHILE SAVING FOR TOMORROW 


CANADA LIFE 
————hisurance Company 


HEAD OFFICE . TORONTO 
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IMPORTANT CANADIAN PUBLICATIONS 


BIGELOW (S. T.) Legal Etiquette and Court Decorum. 1955 .................. 
ee ay H. aS & GREENBERG (J. H.) Canadian Bankruptcy Act 
( Annota ON Ge I IN, RON ooo css casiccicecsansssenensesoncosbins 
CANADIAN OO IDGE MENT 1823-1955. 58 Vols. and Binder ides 
Convenient terms available. 
CANADIAN CONVEYANCING AND COMMERCIAL FORMS. Vols. 1 to 5 
a a os Sake dinoassacitedies 
CANADIAN CUBRENT LAW: Subecrition ........:cccccsceccessscsssssccnssosvecseseessonvesesees 
CANADIAN ENCYCLOPEDIC DIGEST (Ontario edition). Second Edition 
now ready, 13 Vols., and Ontario Statutes Judicially Considered, 
1859-1950. Each 
Supplements with Permanent Binders. 1955 ..00............c..cccccccccseceseceseesseeseenes 
HALL (F. C.) Automobile Accident Cases. 3rd ed. 1953 20...0.00.0.0..00000000 
a oe (R. W.) & BRUCE (H. M.) Handbook on Canadian Mechanics’ 
a ia ace tieaensnenben oni 
MACGDONELE ¢ UDGE I. M.) & SHEARD (T.) Probate Practice. 1953 
MacRAE ON EA I, UNI I os i cnsuayapavcosdsiceaavscaannadeassovenses 
MAGWOOD (W. M.) The Ontario Land Titles Act. 1954 
McKEON (C. F.) Division Court Handbook. 1953 2000...0.......cccccccecceeceeeee 
MARRIOTT (A. S.) Practice in Mortgage Actions in Ontario, 2nd edition. 1955 


O'CONNOR (A.) Highway Traffic Act of Ontario. 5th ed. 1951 with 1955 
NNN I aac al cas sce Caandupdionsanipsincianbianie 

O'CON OR (A.) An Analysis and Guide to the New Criminal Code 1955 

POPPLE (A. E.) Canadian Criminal Evidence. 2nd ed. 1954 

POWER (W. K.) An Index—Digest of Western Practice Cases in Civil Actions. 
1953 with 1955 Supplement and Binder . 

ne (A. W.) & MACONE (C. R.) Police Officers’ Manual. 3rd ed. 

SHEARD (Terence) Canadian Forms of Wills. 1950 . 

SILK (E. H.) & WRINCH (L. G.) 1955 Supplement | ‘to Ontario Statutes 
(1859-1950) Judicially Considered including Index to . ee in 
Force. (With Binder) 

(In continuation of Wrinch) 
SNOW (F. L.) Criminal Code of Canada. 6th ed. by A. E. Po ee 1955 
TREMEEAR (W. J.) Criminal Code of Canada Annotated. 1944 

ac 

Supplement to Dec. 31, 1954, New Criminal Code and Canada Evidence 

Act with Permanent Binder : 

Text and Su ont with Binder 
VARCOE (F. P.) The Distribution of Legislative Power in Canada. 1954 
WRINCH (L. G.) Canadian Cases Judicially Noticed. From earliest times to 

June 1, 1946. 3 Vols. 1946 : 

Permanent Supplement, 1946-1952 

1954 ee Supplement 

ese volumes oar supplement included in the Canadian Abridgment ) 

WRINCH (L. G.) Ontario Statutes (1859-1950) 7 Considered in- 
cluding Index of Regulations in Force. 1951 
(Continued by Silk & Wrinch Sup lements) _ 

(This volume and supplement inchucke 
WRINCH (L. G.) Statutes of Canada (1856- — pane Considered 

including Index of Regulations in Force. 2... 

1954 peenees, Third Cumulative Supplement 

(This volume and supplement included in the Canadian Abridgment) 


THE CARSWELL COMPANY LIMITED 
145-149 Adelaide Street W. 
TORONTO - - CANADA 
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ed in the Canadian Encyclopedic Digest) 











RICHARD DE BOO LIMITED 


Publishers of Authoritative 
Loose Leaf Services, Law Reports, and Law Books 


LOOSE LEAF SERVICES 
Taxation 


Canada Tax Service. Canada Tax Manual. Provincial Taxation 
Service. Canada Succession Duties Service. 


Corporation Law 


Canada Corporation Manual. Ontario Corporation Manual. 
Quebec Corporation Manual. 


Labour Law 


Canada Labour Service. 


News Letter 
Ottawa Letter. 


LAW REPORTS 
Canada Tax Cases. Tax Appeal Board Cases. 


LAW BOOKS 


Canada Tax Digest. Stikeman: Income Tax Act, Annotated. 
Gilmour's Income Tax Handbook. Words and Phrases, Legal 
Maxims, Canada. 


RICHARD DE BOO LIMITED 
137 Wellington St. West, Toronto, Ont. 





